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Court of Appeals of the District of Columbia 


No. 4651 

Helen W. Buchanan et al., Appellants, 

vs. 

National Savings and Trust Company et al. 


1 Filed Nov. 1,1926. James Tanner, Register of Wills 

D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration No. 34606. 

In the Matter of the Estate of James A. Buchanan, 

Deceased. 

The petition of the National Savings and Trust Com¬ 
pany, a corporation, and H. Prescott Gatley, duly appointed 
and qualified executors and trustees under the will of said 
James A. Buchanan, deceased, respectfully shows to the 
court as follows: 

1. Heretofore, to-wit, on the 18th day of May, 1926, 
James A. Buchanan, late a resident of the District of 
Columbia, departed this life in said District, having first 
made a last will and testament bearing date the 20th day 
of October, 1921, a codicil thereto bearing date the 25th day 
of March, 1924, and a further codicil thereto bearing date 
the 19th day of November, 1925, which said last mil and 
testament, and codicils thereto, were by order of this Court, 
passed herein on the 26th day of May, 1926, duly admitted 
to probate and record. 

2. Said decedent left as his only heirs-at-law and next 
of kin three children, all of whom are adults, to-wit Helen 
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Bncliaiiaii Jonos, Jolin Ripley Buehanaii and Francis James 
Bnehanan. Tlie said Helen Buchanan Jones is married 
but has no cliildren: the said Francis James Buchanan who 
is al)ont 33 years of ag’o is unmarried, and the said 

2 John Ri]Jey Buchanan who will be 35 years of a^e 
in the montli of November, 192G, is married and has 

three children, TT(*len Warren Buchanan, born November 
7, lOlf), James A. Bucliana]i, 4th, born December 30, 1918, 
and John R. Buchanan, Jr., born August 12, 1922. The 
sai d til ree children of said decedent and the hereinbefore 
named grandcliildren of said decedent constitute all per¬ 
sons in beimr, in anv wise interested in the hereinafter re- 
cited ])rovisions of the will of said deceased and the codicils 
thereto. 

3. At the time of the death of said decedent he was the 
owner, among other properties, real and personal, of JUS 
shares of the yireferred stock of the par value of f lOO and 
7,770 share of the common stock, par value $100, of the 
Bristol-^Iyers Company, a corporation organized under 
the laws of the State of New York, engaged in the manu¬ 
facture and sale of Pharmaceutical preparations, surgical 
dressings and appliances, chemicals and other compounds 
and commodities. The capital stock of said Company con- 
consists of 24,807 shares of the par value of $100 each, 
divided into 1,447 shares of preferred stock and 23,360 
shares of common stock. Under the terms and provisions 
of the certificate of incorporation of said company, as 
nmf'rded, the said preferred stock is entitled to receive 
Mimuh’itive dividends at the rate of 7% per annum, pay¬ 
able ouaiterly or semi-annually, as the Board of Directors 
of said (V)mpany may determine, and before any dividend 
on the common stock shall be paid for such quarter or, 
half year. After the common stock of said Company shall, 
subject to the above provisions, have received a dividend 
of 10% in anv calendar year, the preferred stock shall be 

entitled in such calendar year to share equally with 

3 the common stock in any further dividend declared 
in such calendar year. The estimated value of said 

shares of stock in said Comi)any is over One Million Dol¬ 
lars. 

4. In and by the Kighth Paragraph of the will of said 
decedent it is provided as follows: 
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give and bequeath to the National Savings and Trust 
Company of the District of Columbia and H. Prescott Gat- 
ley, of the same place, and the survivor of them, all of my 
shares of the capital stock of the Bristol Myers Company, a 
corporation having its principal office in the City of New 
York, State of New York, and doing business therein and in 
the State of New Jersey, but nevertheless, in and subject to 
the following trusts, that is to say: 

‘‘Until the termination, as hereinafter provided, of the 
trusts created in and by this. Paragraph Eighth, of this my 
will, said trustees and the successor in trust shall hold, 
manage and administer said trust property and shall re¬ 
tain all of said shares intact and in one block for a period 
of three years after my death, and shall collect the income 
dividends and profits of said trust property, and, out of the 
same, pay all taxes and assessments on any and all of the 
property at any time belonging to the trusts created in and 
by this, Paragraph Jhghth, of this, my will, and also all 
necessary and proper costs, charges and expenses, of any 
and every description, connected with or growing out of the 
trusts' created in and by this. Paragraph Eighth, of this, 
my will. 

“After all of said costs, charges and expenses are paid, 
as hereinbefore directed, my said trustees, or the successor 
in trust, shall hold all of the net income of said shares of 
stock in the Bristol Myers Company In Trust for my three 
children, Helen, John Ripley, and Francis James, in equal 
shares, and from time to time pay over to my said children 
so much of their respective shares of said net income of said 
trust property as may be necessary to make the annual pay¬ 
ments on account of income to each of said children the sum 
of Fifteen Thousand Dollars ($15,000), in case the one- 
third share of the income from my residuary estate, as 
hereinafter provided, be not sufficient to pay to each of said 
children the sum of $15,000. annuallj" until they attain, re¬ 
spectively the age of thirty-five years, and thereafter to 
each of my said children who attains that age, his or her 
respective share of said net income of said trust property, 
together with all accumulations of said respective shares, 
until their respective deaths. 

“As and when any of my said three (3) children shall die 
(whether such de^th occur before or after my death, then 
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in case the one so dvin^ shall leave anv child or children 
surviving, such child or children shall be entitled, in equal 
shares as between themselves, to their parent’s share 
4 of said net income of said trust property, and until 
the determination of the trust created in and by this 
Paragraph Eighth, of this, my will, said share shall be held 
in trust by my said trustees hereunder for such child or 
children, in equal parts as between themselves, and until 
such determination of the trusts created in and by this. 
Paragraph Eighth, of this, my will, shall be paid over to 
them respectively, in equal parts, as and after they respec¬ 
tively arrive at the age of twenty-one (21) years, said 
shares, before their so arriving at that age, to be applied by 
my said trustees hereunder, during the continuance of the 
trusts created in and by this. Paragraph Eighth, of this, my 
will, to their support, education and maintenance, so far as 
may be necessary, and the balance of said share of said net 
income shall be accumulated and paid over to them respec¬ 
tively on their respectively arriving at said age of twenty- 
one (21) years. 

‘‘If any child or children of my said sons or daughter 
shall die before the termination of the trusts created in and 
by this Paragraph Eighth, of this, my will, the descendants, 
if any, of any such child or children so dying shall be en¬ 
titled, per stirpes and not per capita, to the share or shares 
of the child or children so dying, in said net income, until 
the determination of the trusts created in and by this. Para¬ 
graph Eighth, of this, my will, the same to be applied to 
their support, education and maintenance, so far as may be 
necessary, until they respectively arrive at the age of 
twenty-one (21) years, and the balance of said share or 
shares of said net income to be accumulated and paid over 
to them respectively on their respectively arriving at that 
age if the trusts created in and by this. Paragraph Eighth, 
of this, my will, be not sooner terminated. 

“As and when any of my said three (3) children shall die 
(whether such death occur before or after my death), then, 
in case the one so dying shall leave no descendants survi\^- 
ing, the share of the one so dying in said net income, shall, 
until the determination of the trusts created in and by this, 
Paragraph Eighth, of this, my will, become and form, in 
equal portions, a part of the respective shares hereunder 
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of said net income of such of my said children as may then 
be alive, and of the descendants then living of either of 
my said children who may then be dead, such descendants 
then living of any such other deceased child of mine to take, 
in equal shares as between themselves, per stirpes and not 
per capita, the same interest in said share of said net in¬ 
come, as their said ancestor so dying would have taken, if 
he or she had been alive. 

“I further direct that, inasmuch as the trusts created in 
and by this. Paragraph Eighth, of this, my will, are created 
by me for the express purpose of protecting my children 
and descendants from want and inconvenience, by reason of 
the vicissitudes of life, so far as reasonable foresight can 
prevent, it is my will that the portion of the net income, 
rents and profits of the trust property, to be paid to any of 
my children or descendants, by my said trustees, under the 
provisions of this, my will, shall be so payable to each of said 
children or descendants respectively only upon his or her 
personal receipt, and that none of them respectively 
5 shall have any power to anticipate, or, in any man¬ 
ner, encumber the same or any part thereof. 

“It is also my will that the income receivable by each 
of my children and descendants, under the trusts created 
in and by this. Paragraph Eighth, of this, my will, shall 
not be subject to any legal process for the payment of his 
or her debts. 

“On the death of the last surviving of my said children, 
my said trustees, or the successor in trust, shall divide the 
property then belonging to the trusts created in and by 
this. Paragraph Eighth, of this, my will, into shares equal 
in number to the number of my children who shall have 
died leaving descendants living at the death of the last 
survivor of my said children, and shall thereupon convey, 
transfer and pay over to the children then living of each 
of my said deceased children, in equal shares as between 
themselves, one of said undivided shares, and in case any 
child of any of my said children shall then be dead, then 
the portion of the trust estate to which he or she would 
have been entitled, if then living, shall be conveyed, trans¬ 
ferred and paid over to his of her descendants in equal 
shares, as between themselves, per stirpes and not per 
capita, and in default of such descendants, to his or her 
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brothers and sisters, in equal shares as between themselves, 
the issue then living of any one of them who may then be 
dead, to take, in equal shares as between themselves, per 
stirpes and not per capita, the share which their said an¬ 
cestor so dying would then have taken under the provisions 
hereof, if he or she had then been alive. 

“In case all of my said three (3) children hereinbefore 
named shall die, leaving no descendants of any of them 
surviving (whether such deaths occur before or after my 
death, or in part before and in part after my death), then 
the whole of said trust estate, then remaining in the hands 
of the trustees hereinder, shall be held by said trustees 
upon and subject to the trusts hereinafter created in and 
by Paragraph Eleventh of this, my will.” 

In and by the Tenth Paragraph of the will of said de¬ 
ceased his residuary estate is devised and bequeathed to 
your petitioners in trust to take possession of, invest, re¬ 
invest, and to distribute the net income arising therefrom 
in equal portions to the three children of said deceased. 
It is further provided in and by said paragraph that the 
country estate of said decedent, hereinafter referred to, 
shall not be sold by your petitioners so long as the said 
Helen Buchanan Jones or the said Francis James Bu¬ 
chanan, or either of them, shall desire to reside 
6 there, and that in the event they or either of them 
shall elect to make said residence their home they 
shall, during such time, pay all taxes and insurance thereon 
and all expenses and charges necessary to the proper main¬ 
tenance and upkeep thereof. 

All of which will more fully and at large appear by refer¬ 
ence to the original of said will on tile herein and prayed 
to be read and considered as a part hereof. 

5. On, to-wit, the 6th day of April, 1926, the Board of 
Directors of the said Bristol-Myers Company, at a duly 
and regularly held meeting thereof, adopted the following 
Resolutions, respecting the payment of dividends upon the 
preferred and common stock of said Company: 

“Whereas, the full cumulative preferred dividend of 
seven per cent on the preferred stock of this company 
computed up to the close of the calendar year 1926 has 
already been declared for such calendar year and funds set 
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aside for the payment thereof, and dividends on the com¬ 
mon stock of this company to the aggregate of eight per 
cent for the calendar year 1926 have already been paid, and 

‘‘Whereas, in the opinion of the Board of Directors, it 
is desirable now to declare further dividends payable in 
the year 1926 out of surplus corporate earnings over and 
above the funds so set aside for the payment of said pre¬ 
ferred dividends for 1926; Therefore be it 

Resolved: 

“First. That a dividend of two per cent on the common 
capital stock of this company be and hereby is declared 
payable at the close of business on April 15th, 1926 to the 
holders of the common stock of record on the books of the 
company at that time; this dividend together with the eight 
per cent on the common stock of this company for the year 
1926; and 

“Second. That the following further dividends be and 
hereby are declared payable to the stockholders and at the 
times hereinafter designated, viz: . 

“1. A dividend of four per cent on both the common and 
preferred stock of this company payable at the close of 
business on June 15th, 1926 to the holders of the common 
and preferred stock of record on the books of the company 
at that time; 

“2. A dividend of four per cent on both the common and 
preferred stock of this company payable at the close of 
business on August 15th, 1926 to the holders of the common 
and preferred stock of record on the books of the company 
at that time; 

7 “3. A dividend of four per cent on both the com¬ 

mon and preferred stock of this company payable at 
the close of business on October 15th, 1926 to the holders 
of the common and preferred stock of record on the books 
of the company at that time; 

“4. A dividend of two per cent on both the common and 
preferred stock of this company payable at the close of 
business on December 15th, 1926 to the holders of the com¬ 
mon and preferred stock of record on the books of the com¬ 
pany at that time.“ 

Your petitioners are advised that though said decedent 
was at that time a member of said Board of Directors of 
said Company he did not attend the said meeting. 
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G. Your petitioners are advised that the foregoing facts 
give rise to the question as to whether or not the dividends 
paid and to he paid, pursuant to said Resolutions, sub¬ 
sequent to the day of the date of the death of said decedent, 
upon the preferred and common stock of said Company dur¬ 
ing the current year, aggregating $116,032, constitute in 
the hands of your petitioners income arising from said 
shares or form a part of the corpus of the estate of said 
decedent, to be disposed of in accordance with the terms 
and provisions of his said last will and testament. Whether 
or not the said dividends be income or corpus in the hands 
of your petitioners is a matter of grave and serious im¬ 
portance to the said Helen Buchanan Jones and Francis 
James Buchanan aforesaid, especially in view of the pro¬ 
visions of the Tenth Paragraph of the will of said deceased, 
in so far as it confers upon the said Helen Buchanan Jones 
and the said Francis James Buchanan, or either of them, 
the right to occupy the country estate of said decedent, 
known as “Ayrshire”, Jocated in the County of Loudoun, in 
the State of Virginia, upon the terms and conditions therein 
set forth, that in the event they or either of them shall so 
elect to make said country estate their, or his or her home 
they or the one so electing shall pay all taxes and in- 
8 surance thereon and all expenses and charges neces¬ 
sary to the proper maintenance and upkeep thereof. 
Likewise the interests of said grandchildren, as well as 
the interests of any child or children that may hereafter 
be born to either of the heirs-at-law of the said deceased, 
will be affected by a determination of the question whether 
such dividends upon the stock of said Company paid and to 
be paid subsequent to the death of said testator, as afore¬ 
said, constitute income or a part of the corpus of the estate 
of said decedent in the hands of your petitioners. 

7. Your petitioners are advised that inasmuch as a de¬ 
termination of the question of whether such dividends con¬ 
stitute income or corpus, as aforesaid, may involve to some 
extent a due and proper construction and interpretation of 
the will of said deceased, and is material to a proper dis¬ 
tribution of the estate of said deceased by your petitioners, 
they are entitled to have the aid of this Honorable Court in 
the premises. 
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Wherefore, the premises considered, your petitioners 
pray: 

1. That process may issue upon this petition directed to 
' the hereinbefore named children and grandchildren of said 

deceased, commanding them to appear herein on a day cer¬ 
tain to be fixed therein, and answer the exigencies of this 
petition. 

2. And for as much as the said Helen Warren Buchanan, 
James A. Buchanan, 4th, and John R. Buchanan, Jr., are 
infants under the age of 21 years, that the court will ap¬ 
point some fit and proper person as guardian ad litem 
herein for said infants to appear for and represent their 

interests herein. 

9 3. That the court will determine whether the divi¬ 

dends paid and to be paid upon the shares of stock 
of said decedent, preferred and common, in the said Bris¬ 
tol-Myers Company, during the year 1926 and subsequent 
to the day of the date of the death of decedent, constitute 
income or form a part of the corpus of the estate of said 
decedent in the hands of your petitioners, distributable 
either as income or corpus in accordance with the terms 
and provisions of the will of said decedent. 

4. And for such other and further relief as to the Court 
may seem proper to grant. 

And Petitioners will ever pray. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

By WILLIAM D. HOOVER, President; 

H. PRESCOTT GATLEY, 

Executors and Trustees under the Will 

of James A. Buchanan, Deceased. 

The respondents to this Petition are: Helen Buchanan 
Jones, John R. Buchanan, Francis James Buchanan, Helen 
Warren Buchanan, James A. Buchanan 4th, John R. Bu¬ 
chanan, Jr. 

MINOR, GATLEY & ROWLAND, 
By BENJ. S. MINOR, 

Attorneys for Petitioners. 
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District of Columbia, ss: 

William D. Hoover, President of the National Savings 
and Trust Company, a corporation, and H. Prescott , 

10 Gatley, being first duly sworn, depose and say: We 
have read over the foregoing Petition by us sub¬ 
scribed and know the contents thereof. The matters and 
things therein set forth are true as we verily believe. 

WILLIAM D. HOOVER. 

H. PRESCOTT GATLEY. 

Subscribed and sworn to before me this 29th day of Oc¬ 
tober, 1926. 

[seal.] -, 

Notary Public, D. C, 

(Endorsement: Petition of Executors and Trustees re 
Dividends on Bristol-Myers Stock. Filed Nov. 1, 1926. 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

11 Extract from Will of James A. Buchanan, Deceased. 

Paragraph Eighth : I give and bequeath to the National 
Savings and Trust Company of the District of Columbia 
and H. Prescott Gatley, of the same place, and the survivor 
of them, all of my shares of the capital stock of the Bristol 
Myers Company, a corporation having its principal office 
in the City of New York, State of New York, and doing 
business therein and in the State of New Jersey, but, never¬ 
theless, in and subject to the following trusts, that is to 
say : 

Until the termination, as hereinafter provided, of the 
trusts created in and by this. Paragraph Eighth, of this 
my will, said trustees and the successor in trust shall hold, 
manage and administer said trust property and shall re¬ 
tain all of said shares intact and in one block for a period 
of three years after my death, and shall collect the 

12 income dividends and profits of said trust property, 
and, out of the same, pay all taxes and assessments 

on any and all of the property at any time belonging to 
the trusts created in and by this. Paragraph Eighth, of 
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this, my will, and also all necessary and proper costs, 
charges and expenses, of any and every description, con¬ 
nected with or growing out of the trusts created in and 
by this. Paragraph Eighth, of this, my will. 

After all of said costs, charges and expenses are paid, 
as hereinbefore directed, my said trustees, or the successor 
in trust, shall hold all of the net income of said shares of 
stock in the Bristol Myers Company in trust for my three 
children, Helen, John Ripley, and Francis James, in equal 
shares, and from time to time pay over to my said children 
so much of their respective shares of said net income of 
said trust property as may be necessary to make the annual 
payments on account of income to each of said children the 
sum of Fifteen Thousand Dollars ($15,000), in case the one- 
third share of the income from my residuary estate, as 
hereinafter provided, be not sufficient to pay to each of said 
children the sum of $15,000 annually until they attain, 
respectively the age of thirty-five years, and thereafter to 
each of my said children who attains that age, his or her 
respective share of said net income of said trust property, 
together with all accumulations of said respective shares, 
until their respective deaths. 

As and when any of my said three (3) children shall 
die (whether such death occur before or after my death), 
then in case the one so dying shall leave any child or chil¬ 
dren surviving, such child or children shall be entitled, in 
equal shares as between themselves, to their parent’s share 
of said net income of said trust property, and until the 
determination of the trusts created in and by this Para¬ 
graph Eighth, of this, my will, said share shall be held in 
trust by my said trustees hereunder for such child or chil¬ 
dren, in equal parts as between themselves, and until 

Jas. A. Buchanan 

13 such determination of the trusts created in and by 
this. Paragraph Eighth, of this, my will, shall be paid 
over to them respectively, in equal parts, as and after they 
respectively arrive at the age of twenty-one (21) years, 
said share, before their so arriving at that age, to be ap¬ 
plied by my said trustees hereunder, during the continuance 
of the trusts created in and by this. Paragraph Eighth, of 
this, my will, to their support, education and maintenance, 
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SO far as may be necessary, and the balance of said share 
of said net income shall be accumulated and paid over to 
them respectively on their respectively arriving at said age 
of twenty-one (21) years. 

If any child or children of my said sons or daughter 
shall die before the termination of the trusts created in and 
by this Paragraph Eighth, of this, my will, the descendants, 
if any, of any such child or children so dying shall be en¬ 
titled, per stripes and not per capita^ to the share or shares 
ot* the child or children so dying, in said net income, until 
the determination of the trusts created in and by this. Para¬ 
graph Eighth, of this, my will, the same to be applied to 
their support, education and maintenance, so far as may be 
necessary, until they respectively arrive at the age of 
twenty-one (21) years, and the balance of said share or 
shares of said net income to be accumulated and paid over 
to them respectively on their respectively arriving at that 
age if the trusts created in and by this. Paragraph Eighth, 
of this, my will, be not sooner terminated. 

As and when any of my said three (3) children shall die 
(whether such death occur before or after my death), then, 
in case the one so dying shall leave no descendants surviv¬ 
ing, the share of the one so dying in said net income, shall, 
until the determination of the trusts created in and by this, 
ihiragrai)h Eighth, of this, my will, become and form, in 
e(iual portions, a part of the respective shares hereunder 
of said net income of such of my said children as may then 
be alive, and of the descendants then living of either 

Jas. A. Buchanan 

14 of my said children who may then be dead, such 
descendants then living of any such other deceased 
child of mine to take, in equal shares as between themselves, 
per stirpes and not per capita, the same interest in said 
share of said net income, as their said ancestor so dying 
would have taken, if he or she had been alive. 

I further direct that, inasmuch as the trusts created in 
and by this, Paragraph Eighth, of this, my will, are created 
]>y me for the express purpose of protecting my children and 
descendants from want and inconvenience, by reason of the 
vicissitudes of life, so far as reasonable foresight can pre¬ 
vent, it is my will that the portion of the net income, rents 
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and profits of the trust property, to be paid to any of my 
children or descendants, by my said trustees, under the pro¬ 
visions of this, my will, shall be so payable to each of said 
children or descendants respectively only upon his or her 
personal receipt, and that none of them respectively shall 
have any power to anticipate, or, in any manner, en¬ 
cumber the same or any part thereof. 

It is also my will that the income receivable by each of 
my children and descendants, under the trusts created in and 
by this. Paragraph Eighth, of this, my will, shall not be sub¬ 
ject to any legal process for the payment of his or her 
debts. 

On the death of the last surviving of my said children, 
my said trustees, or the successor in trust, shall divide the 
property then belonging to the trusts created in and by this. 
Paragraph Eighth, of this, my will, into shares equal in 
number to the number of my children who shall have died 
leaving descendants living at the death of the last survivor 
of my said children, and shall thereupon convey, transfer 
and pay over to the children then living of each of my said 
deceased children, in equal shares as between themselves, 
one of said undivided shares, and in case any child of any 
of my said children shall then be dead, then the por- 

Jas. A. Buchanan 

15 tion of the trust estate to which he or she would 
have been entitled, if then living, shall be coiweyed, 
transferred and paid over to his or her descendants in 
equal shares, as between themselves, per stirpes and not 
per capita, and in default of such descendants, to his or her 
brothers and sisters, in equal shares as between themselves, 
the issue then living of any one of them who may then be 
dead, to take, in equal shares as between themselves, per 
stirpes and not per capita, the share which their said an¬ 
cestor so dying would then have taken under the provisions 
hereof, if he or she had then been alive. 

In case all of my said three (3) children hereinbefore 
named shall die, leaving no descendants of any of them 
surviving (whether such deaths occur before or after my 
death, or in part before and in part after my death), then 
the whole of said trust estate, then remaining in the hands 
of the trustees hereunder, shall be held by said trustees 


14 


HELEN W. BUCHANAN ET AL. VS. 


upon and subject to the trusts hereinafter created in and by 
Paragraph Eleventh of this, my will. 

Paragraph Ninth: The trustees under the trusts created 
in and by Paragraph Eighth, of this, my will, in executing 
said respective trusts, shall have, regarding the property by 
said Paragraph Eighth bequeathed to them in trust, in ad¬ 
dition to the powers hereinbefore conferred upon them, 
each and all of the following powers, it being my intention 
that the conferring and enumeration of the following 
powers shall not be held or construed to in. any manner, de¬ 
gree or respect whatsoever limit, abridge or affect the scope, 
extent or operation of any of the powers hereinbefore con¬ 
ferred by me on said trustees. 

First: At any time and from time to time during the con¬ 
tinuance of the trusts created in and by said Para- 

Jas. A. Buchanan 

16 graph Eighth, my said trustees shall have power to 
invest any and all accumulations of net income aris¬ 
ing out of said trust property and until the same becomes 
distributable as provided in and by said Paragraph Eighth, 
in the same manner as is hereinafter provided, for the pro¬ 
ceeds of sale, if any such sale be made, of my said shares of 
stock in the Bristol Myers Company, or any of them. 

Second: From and after three years after my death, my 
said trustees, or the successor in trust, at any time, and 
from time to time, in their discretion, as they may deem it 
most advantageous to my said estate, shall have full power 
to sell and transfer any or all of the said shares of stock 
in the Bristol Myers Company now belonging to me and 
invest the proceeds of such sale or sales in any manner 
whatsoever which, in their discretion, may seem best, in 
such bonds and notes, secured by mortgage on real property, 
satisfactory to said trustees, or in such municipal bonds or 
securities, or in such bonds of railroads or other such public 
service corporations, created either by the laws of the 
United States or of any of the states of the United States, 
or of the District of Columbia, or in such stocks of any 
kind of corporations created either by the laws of the 
United States or of any of the states of the United States, 
or of the District of Columbia, which shall heretofore have 
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paid dividends for five consecutive years, as may be se¬ 
lected by them in their discretion, and, from time to time, 
and at any time, to change any investment, whether of in¬ 
come accumulations, or proceeds of sale of said shares of 
stock in the Bristol Myers Company, or any part thereof, 
which they may have made, and reinvest the same, or any 
part thereof, in the kinds of securities hereinbefore men¬ 
tioned, in such manner as may be selected by them in their 
discretion. 

Jas. A. Buchanan 

17 I hereby declare that it is my intention that the 
powers of investment and reinvestment, hereinbe¬ 
fore conferred upon my said trustees (as to the said trusts 
respectively) shall not be held or construed to limit or con¬ 
fine said trustees to investments or reinvestments in the 
kinds of property in which courts will authorize trustees 
to make investments, but that said powers shall be held 
and con-trued to confer upon my said trustees an absolute 
and unrestricted power to invest and reinvest the respec¬ 
tive trust properties, and every part thereof, in any of the 
kinds of property in which I have hereinbefore authorized 
investments to be made. 

Provided, nevertheless, that any investments and rein¬ 
vestments of the proceeds of sale of any or all of said shares 
of stock in the said Bristol ]\Iyers Company shall be held 
by my said trustees, or the successor in the trust, subject 
to the trusts created in and by said Paragraph Eighth, of 
this, my will, and shall be distributed upon the death of 
the last survivor of my said three (3) children as in said 
paragraph directed. 

Parar/raph Tenth: All the rest, residue and remainder 
of my estate, real, personal and mixed, of any and of every 
kind and description whatsoever, and wheresoever situated, 
as well property which I may hereafter acquire as property 
which I now own and possess, I given, devise and bequeath 
to the said National Savings and Trust Company and 
H. Prescott Gatley, and the sundvor of them, absolutely 
and in fee simple, but nevertheless, upon and subject to the 
following trusts, that is to say: 

My said trustees and the successor in trust, shall hold, 
invest, manage and adminitser my said residuary estate 

Jas. A. Buchanan 
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during the continuance of the trusts in and by this 

18 Paragraph Tenth, of this, my will, created, and in so 
doing shall have power and authority to do all acts 

and to exercise the same discretion and to execute and de¬ 
liver all instruments which they might do, exercise or exe¬ 
cute, if they were the actual beneficial owners of said re¬ 
siduary estate, under the provisions of this. Paragraph 
Tenth, of this, my will, and shall collect all the income 
rents and profits of the said residuary estate, and, out of 
the same, shall, from time to time as they become due, 
except as herein otherwise provided, pay all taxes and 
assessments on any and all of the property at any time 
belonging to my residuary estate, and also any and all 
necessary and proper costs, charges and expenses, of any 
and every kind or description connected with or growing 
out of the execution of the trusts in and by this Paragraph 
Tenth, of this, my will, created, or thje exercise of any of 
the powers conferred on my said trustees, or the successor 
in trust, in and by this. Paragraph Tenth, of this, my 
will. 

Provided, Nevertheless, that my country residence, 
“Ayrshire,” and the lands connected therewith and per¬ 
taining thereto, in the county of Loudoun, State of Vir¬ 
ginia, shall not be sold by said trustees, so long as my 
daughter Helen and my son Francis, or either of them, 
shall desire to reside there. Should my daughter Helen 
and my son Francis desire to make said residence their 
home, my said daughter shall have full charge and the 
management thereof. 

It is my will and I so direct, that with the exception of 
all sheep, beef cattle, thoroughbred and half-bred horses, 
and hogs all household furniture and effect, silverware, etc., 
and all automobiles and other vehicles propelled by me¬ 
chanical power, and appointments thereto belonging, and 
all carriages, horses, mules and live stock of every kind, 
and all farming implements of every sort and description, 

Jas. A. Buchanan 

used by me in the conduct of my said country place, 

19 shall be turned over to my said daughter and son 
in the event they shall elect to make said residence 
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their home, or to my daughter or son should only one of 
them elect to make it their home, for use by them, or either 
of them, in connection with the conduct thereof. 

In the event my said daughter and son, or either of them, 
shall elect to make said residence their home, they shall, 
during such time they, or either. of them, make it their 
home, pay all taxes and insurance thereon and all expenses 
and charges necessary to the proper maintenance and up¬ 
keep thereof. 

Provided, further, that my farm, ^‘Heartlands,” situate 
near the town of Warrenton, in the State of Virginia, now 
occupied as a home by my son John, shall not be sold by 
said trustees, so long as my said son desires to reside there. 
Should mj" said son elect to reside thereon, it is my will and 
I so direct, that my said trustees shall, my said son so 
requests, expend out of the corpus of my said residuary 
estate, a sum not exceeding Twenty-five Thousand Dollars 
($25,000), in enlarging, remodelling and improving the 
home thereon, or in building a new house thereon, or in the 
purchase of additional land to be used in connection with 
said farm, as my said son may wish. 

It is my will and I so direct that all household furniture 
and effects, silverware, etc., and all automobiles and other 
vehicles propelled by mechanical power, and appointments 
thereto belonging, all carriages, horses, and live stock of 
every kind, and all farming implements of every sort and 
description, if any, belonging to me and used by my said 
son in the conduct of said farm, shall be turned over to my 
said son, in the event he cares to reside upon said farm, for 
use in connection with the conduct thereof. 

In the event my said son shall elect to make said ‘ ‘ Heart¬ 
lands” his home, he shall, durins: such time as he 

Jas. A. Buchanan 

20 makes it his home, pay all taxes and insurance 
thereon, and all expenses and charges necessary to 
the proper management and upkeep thereof. 

It is my will and I hereby further direct that my said 
residuaiy estate, subject, nevertheless, to the provisions 
and conditions in respect of my said country residences 
hereinbefore made, shall be held by the trustees hereunder, 

3—4651a 


18 


HELEN W. BUCHANAN ET AL. VS. 


in trusty ill equal sliares, for my said three children, sub¬ 
ject to the following provisions, that is to say: 

(1) One-third of my said residuary estate shall be so held 
in trust for the use and benefit of my said daughter during 
her lifetime, and the surplus of rents, income and profits 
arising from her said one-third part, over and above all 
proper costs and expenses, shall he paid to my said daugh¬ 
ter quarterly as long as she may live, for her sole and sepa¬ 
rate use, free from the control or interference of her pres¬ 
ent or any future hushand, and ui)on and after her decease 
to divide said one-third portion ecpially among her children, 
if any, and their descendants, per stirpes and not per capita; 
and in the event of her death without issue, then to hold 
said one-third portion for her brothers, or either of them, 
or for their children, or any one or more of them, for such 
estate or estates, and in such manner and under such trusts, 
as she may by last will and testament, or writing in the na¬ 
ture thereof, under her own separate hand, whether mar¬ 
ried or single, and, if married, notwithstanding her cover¬ 
ture, direct and appoint. 

In the event of the death of my daughter without issue, 
or upon failure on her part to exercise the power of appoint¬ 
ment by will, hereinbefore given, then I direct my said trus¬ 
tees to divide said one-third portion equally between my two 
sons, John and Francis, their heirs and assigns, absolutely. 

Jas. A. Buchanan 

21 During the lifetime of my said daughter my said 
trustees shall have the same powers of investment 
and reinvestment of her one-third share of my residuary 
estate as are hereinbefore given said trustees in respect of 
the proceeds of sale of said Bristol flyers Company stock 
in Paragraph Fighth, of this, my will. 

(2) One-third of my said residuary estates shall be so 
held in trust for the use and benefit of my said son, John 
Bi])ley Buchanan, and the surplus of rents, income and 
profits of said one-thii'd interest, over and above all proper 
costs and charges shall be paid over to him until he attains 
the age of thirty-fi\e years, when the principal or corpus 
of said one-third sliare shall be paid over to him. 

(3) One-tliird of my said residuary estate shall be so held 
in trust for the use and benefit of my said son, Francis 
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James Buchanan, and the surplus of rents, income and 
profits of said one-third interest, over and above all proper 
costs and charges shall be paid over to him until he attains 
the age of thirty-five years, when the principal or corpus of 
said one-third share shall be paid over to him. 

If my said son Francis shall die before reaching the age 
of thirty years, leaving a child or children him surviving, 
such child or children shall take its or their parent’s share; 
but if he dies before attaining the age of thirty years with¬ 
out children, his share or portion of my said residuary 
estate shall be equally divided between my children then 
surviving, share and share alike. 

I further direct that mv said son John and mv said son 
Francis, after the latter attains thirty years of age, shall 
have power to dispose of their entire respective shares or 
portions of my residuary estate by a last will and testa- 

Jas. A. Buchanan 

ment, or paper or other writing in the nature thereof. 
22 The trustees under the trust created in and by this, 
Paragraph Tenth, of this my will, shall have regard¬ 
ing the property hereinbefore devised and bequeathed to 
them in trust by said Paragraph Tenth, in addition to the 
powers hereinbefore conferred upon them, said trustees, 
the following powers, it being my intention that the con¬ 
ferring and enumeration of the same shall not be held or 
construed to in any manner, degree or respect whatsoever, 
limit, abridge or affect the scope, extent or operation of any 
of the powers hereinbefore conferred by me on said trustees. 

First: Said trustees shall have power to continue any 
investment of my property made by me in my lifetime until 
time of distribution thereof as heretofore in this. Paragraph 
Tenth, of this, my will provided. 

Second: Said trustees under said Paragraph Tenth shall 
have power, at any time during the continuance of the 
trusts whereof they are trustees under said Paragraph 
Tenth, to sell all or any part of the property then belonging 
to my said residuary estate (except as hereinbefore di¬ 
rected and provided) either at public auction or by private 
contract, for cash or on credit, or partly for cash and partly 
on credit, and on such terms, agreements and conditions as 
they may think best, and to execute and deliver all good and 
sufficient deeds^ bills of sale, instruments of transfer, and 
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any and all other writings necessary or proper to convey 
the property so sold, the proceeds of any sale so made to 
be held by said trustees upon and subject to the trusts 
created in and by this, Paragraph Tenth, of this, my will. 

Third: Said trustees shall have power, at any time and 
from time to time during the continuance of the trusts cre¬ 
ated in and by this. Paragraph Tenth, of this, my will, to 

Jas. A. Buchanan 

lease all or any part of the real estate then belonging 
23 to my said residuary estate, for such term or terms 
of years, not however exceeding ten years, from the 
date of this my will, and upon such agreements and condi¬ 
tions, as may, in their discretion, seem best to my said 
trustees. 

Fourth: My said trustees shall have power, in their own 
discretion, to make all ordinary and proper repairs and 
alterations in, to or about the property belonging to my 
said residuary estate, and to keep the buildings and per¬ 
sonal elYects and property therein, belonging to said resid¬ 
uary estate, insured against loss by tire in such sum as they 
mav deem advisable. 

Fifth: It is my wish and desire that my executor and 
trustee H. Prescott Gatley, shall, as far as possible, 
attend all of the stockholders’ and other meetings of the 
said Bristol Myers Company, as the representative of the 
interest of my estate in said company. 

Provided ahvaySy and I hereby authorize my said trus¬ 
tees, or the successor in the trust created in and by this. 
Paragraph Tenth, of this, my will, at any time or times in 
their discretion, to partition or allot my said residuary 
estate, both real and personal, or any part or parts thereof, 
among or to the actual or presumptive objects of said 
trusts, or any of such objects, in satisfaction wholly or in 
part, of their, his or her shares or share of said residuary 
estate, in such manner, and charged or not with such sum 
or sums for equality of partition, as said trustees shall 
think right, with power in said trustees to determine the 
value of the property so partitioned or allotted, by valua¬ 
tion or otherwise, as they shall think best and proper, and 
I declare that any such determination shall be conclusive 
and binding on all persons interested in my said residuary 

Jas. A. Buchanan 


NATIONAL SAVINGS AND TRUST COMPANY ET AL. 21 

estate, or any part thereof, under the trusts created 

24 in and by this. Paragraph Tenth, of this, my will; 
and I hereby authorize my said trustees or the suc¬ 
cessor in trust, to make, execute and deliver such good and 
sufficient deeds, bills of sale, instruments of transfer and 
all other writings necessary or proper to transfer and con¬ 
vey the property, absolutely as to the personal estate and 
in fee simple as to the real estate, as allotted or partitioned. 

The receipts of my said trustees, as trustees under said 
Paragraphs Eighth and Tenth, for the purchase money and 
proceeds of any property, authorized by this, my will, to be 
sold by them, and for any other moneys paid to said trus¬ 
tees for any stocks, bonds, notes or other securities, or for 
any other property of any kind or description, transferred 
to them in execution of any of. the trusts or powers in this, 
my will, shall, respectfully, fully and efficiently discharge 
the person or persons so purchasing property so sold by my 
said trustees, or so paying said other moneys, or so trans¬ 
ferring said stocks, bonds, notes or other securities, from 
being bound to see to the application, or being answerable 
for the loss or misapplication of the same. 

I further direct that no trustee hereunder shall ever be 
individually liable on or for any contract or indebtedness 
whatsoever on said trust estates respectively, incurred by 
it, under any of the provisions of this, my will, but that all 
liability on or for such contract and indebtedness shall be 
limited to the trust estate. 

Any trust company appointed trustee hereunder shall, 
upon its acceptance of such appointment, become and be 
vested with all the estate, trusts, rights, powers (including 
discretionary powers) and duties of the trustee in whose 
place it shall have been so appointed. 

(Endorsement; Last Will and Testament of James A. 
Buchanan. Filed May 21, 1926. James Tanner, Register 
of Wills, D. C. Clerk of Probate Court. Admitted to pro¬ 
bate and record Mry 26, 1926. ‘‘Paragraph Eighth.^’ 
“Paragraph Ninth,’’ and “Paragraph Tenth.”) 

Jas. A. Buchanan 

25 I, James A. Buchanan, do make, publish and de¬ 
clare this paper writing as and for the second codicil 
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to my last will and testament, bearing date the 20th day of 
October, A. D., 1921. 

Item: By Paragraphs Eighth and Ninth of my said last 
will and testament, I have given to my said trustees named 
in “Paragraph Eighth” thereof, and to the survivor of 
them, power and authority, at any time after three years 
from the date of my death, and from time to time, in their 
discretion as they may deem it most advantageous to the 
trust estate created by said paragraphs of my said last 
will and testament, to sell and transfer anv and all of mv 
shares of the capital stock in the Bristol Myers Company, 
a corporation, and to invest the proceeds of said sale or 
sales as in clause “Second” of said “Paragraph Ninth” 
set forth. 

It is now mv wish that mv said trustees and the survivor 
of them shall hold and retain in the trust estate created 
by said paragraphs of my said will all of my said shares of 
stock in said Company, both common and preferred, until 
such time as in the sound discretion of my said trustees, 
or the survivor of them, they shall deem it to be to the 
best interest of said trust estate to sell the same, or any 
part thereof; and whenever my said trustees, or the sur¬ 
vivor of them, shall in their or his sound discretion so de¬ 
termine to sell the said stock or any part thereof, then and 
in that event it is my wish and I hereby direct that the 
shares of the preferred stock of said Company, or any part 
thereof, shall be by my said trustees, or the survivor of 
them, first offered for sale to William ^I. Bristol, of the 
City of New York, in the Borough of Brooklyn, County 
of Kings, State of New York, or, in the event of his death, 
to his personal representatives, at the same price per share 
which said trustees, or the survivor of them, have 
26 been offered for said preferred shares of stock and 
for which they are willing to sell; but should the said 
William M. Bristol, or, in the event of his death, his per¬ 
sonal representatives, fail to accept said offer of sale and 
purchase said preferred stock within the period of fifteen 
days after said shares of preferred stock, or any part 
thereof, shall have been offered to him or them by my said 
trustees, or the survivor of them, then and in that event, 
and after the expiration of said fifteen days from the time 
said preferred shares shall have been offered for sale to 
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him or them, my said trustees, or the survivor of them, 
shall thereafter be vested with full power and authority 
to sell said preferred shares of stock to any other person 
or persons as they may see fit. 

In all other respects I do hereby re-publish, ratify and 
confirm my said last will and testament, bearing date on 
the 20th day of October, A. D., 1921, and the codicil thereto, 
bearing date on the 25th day of March, 1924. 

In witness whereof, I have hereunto set my hand and 
affixed my seal to this the second codicil to my said last 
will and testament, on this 19 day of November, A. D., 1925. 
[seal.] JAMES A. BUCHANAN. 

Signed, sealed, published and declared, by the above 
named testator, James A. Buchanan, as and for the second 
codicil to his said last will and testament, on the day of 
the date hereof, in the presence of us, who, at this request, 
and in his presence, and in the presence of each other, do 
hereby subscribe our names as witnesses thereunto. 

NEENAH LAUB, 

Colorado Bldg., Washingtoti, D. C. 

MARGARET R.‘SMITH, 

1418 Allison St., Washington, D. C. 

MARGUERITE B. SCHWALM, 
Colorado Bldg., Washington, D. C. 

(Endorsement: Second Codicil to the Last Will and 
Testament of James A. Buchanan. Filed May 21, 1926, 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court. Admitted to probate and record May 26,1926.) 

27 It appearing to the Court that Helen Warren 
Buchanan, James A. Buchanan, 4th and John R. 
Buchanan, Jr. are infants under the age of fourteen years, 
the said infants being present in open court, it is this 2d 
day of November, 1926, adjudged, ordered and decreed that 
Wharton E. Lester, be and he is hereby appointed guardian 
ad litem for said infants, to appear for and represent their 
interests in these proceedings. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 
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(Eiidorsemont: Decree Appointing Guardian Ad Litem. 
Filed Nov. 2, 192G. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 

28 Answer of Respondents Helen Warren Buchanan, 

James A. Buchanan IV, and John R. Buchalian, 
Jr., by Wharton E. Lester, their Guardian Ad 
Litem, to the Petition for Instructions Filed herein 
by the Executors of said Estate. 

To the Supreme Court of the District of Columbia, holding 
a Probate Court: 

Answering said ])etition, these respondents, by their said 
guardian ad litem, say: 

1. They admit the allegations in paragraph 1 of said peti¬ 
tion. 

2. They admit the allegations in paragraph 2 of said 
petition except that they say respondent Helen Warren 
Buchanan was born November 8, 1916, and aver that the 
respondent Helen Buchanan Jones for a number of years 
last past has resided in the Island of Porto Rico. 

3. Answering paragray)h 3 of said petition they aver upon 
information and belief that the total number of shares of 
capital stock of the Bristol Myers Company is 23,867 shares, 
divided into 1,447 shares of preferred, and 22,420 shares 
of the common stock, but believes that the discrepancy, if 
any, is immaterial to the hearing of the matters now pre¬ 
sented to the Court. 

29 4. They admit the allegations in paragraph 4 of 
said petition, but for greater accuracy refer to the 

will of the decedent filed in this cause. 

5. They admit the allegations in paragraph 5 of said peti¬ 
tion and say that the preamble and resolution therein re¬ 
cited form a part of the minutes of a meeting of the board 
of directors of the Bristol flyers Company duly held on 
April 6, 1926, and are immediately preceded by a statement 
upon which the same are based, which statement forms a 
part of said minutes and reads as follows: 

“The President then stated that there were ample earn¬ 
ings at hand from which to declare dividends for the bal¬ 
ance of the present year, and upon motion duly made and 
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seconded, the following resolution declaring the dividends 
for the remainder of this year were unanimously adopted:” 

and then follows the preamble and resolution aforesaid. 

They aver that the declaring of dividends in the manner 
and form as above was not unusual with the Bristol Myers 
Company; that the minutes of a meeting of the board of di¬ 
rectors of that company held January 9, 1925 includes the 
following words and figures: 

‘‘The question of dividends was then discussed and the 
following resolution, duly seconded, was unanimously car¬ 
ried: 

Resolved: That the regular annual dividend of seven per 
cent (7%) on the preferred stock of this corporation be de¬ 
clared payable out of the net profits as follows: 

One and three-quarters per cent (1%%) on March 31, 
1925. 

One and three-quarters per cent {!%%) on June 30, 
1925. 

One and three-quarters per cent {!%%) on Sept. 30, 
1925. 

One and three-quarters per cent (1%%) on Dec. 31,1925. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

On motion of Mr. Ver Planck, duly seconded, the follow¬ 
ing resolution was unanimously declared: 

Resolved: That a dividend of ten per cent (10%) on the 
common stock be declared payable from the net profits of 
the company as follows: 

30 Five per cent (5%) on January 15, 1925. 

Two and one-half per cent (2V2%) on March 15, 

1925. 

Two and one-half per cent (2V2%) on April 15,1925. 

and that the Tre'asurer be and hereby is authorized to pay 
same to stockholders of record on these dates.” And the 
minutes of a meeting of said board duly held June 19, 1925 
called for the purpose of declaring the dividend, contains 
the following resolution which was unanimously adopted: 

“Resolved: That four extra dividends amounting in the 
aggregate to twelve per cent (12%) on the outstanding 
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capital stock of this corporation ho declared payable from 
the net profits of the company and that the Treasurer be 
and hereby is authorized to pay same on the following dates 
to stockholders of record on such dates res[>ectively, viz: 

Four per cent (4%) on July 10, 1925. 

Four per cent (4%) on September 10, 1925. 

Two per cent (2%) on November 10, 1925. 

Two per cent (2%) on December 10, 1925.” 

And the minutes of a meeting of said board duly held on 
the 5th day of January, 1926, contain a resolution duly 
passed and reading: 

‘‘Resolved: That the regular annual dividend of seven 
per cent (7%) on the preferred stock of this corporation 
be declared payable out of the net profits as follows: 

One and three-cpiarters per cent (1%%) on IVlarch 31, 
1926. 

One and three-quarters per cent (1%%) on June 30,1926. 
One and three-quarters per cent (1%%) on September 

30, 1926. 

One and three-quarters per cent (1%%) on December 

31, 1926. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

“On motion duly made and seconded it was Resolved: 
That a dividend of eight per cent be paid to stockholders of 
record of the common stock of this company as follows: 
Four per cent on January 15th, 1926, to stockholders of 
record on that day and Four per cent on March 15th, 1926 
to stockholders of record on that dav and that the Treas- 
urer of this Company be and hereby is authorized to pay 
same to the stockholders of record on these dates respec¬ 
tively. ’ ’ 

• 

They further aver that the net earnings of the said 
Bristol Myers Company for 1925 largely exceeded the total 
amount of the dividends declared by said company 
31 during 1926, and that when said dividend was de¬ 
clared April 6, 1926 there were ample earnings at 
hand from which to pay the dividends then declared. 

6. They admit the allegations in paragraph 6 of said peti¬ 
tion but aver that it is of equal importance to all of the par- 
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ties in interest, including these respondents, that a proper 
interpretation be placed upon the provisions of the will of 
said testator. 

7. They admit the allegations in paragraph 7 of said peti¬ 
tion. 

Further answering said petition they aver that the said 
decedent left as a part of his estate real property ap¬ 
praised for taxation at $()()9,880 and of a value not less 
than that sum, and personal property, other than the 
Bristol Myers Company stock, appraised at and of a value 
exceeding $1,200,000; that the annual income from such 
personal property other than the Bristol Myers stock is ap¬ 
proximately $49,000, and the annual gross income from said 
real property, if all the improved thereof were rented, is 
approximately $29,000, a total estimated annual income 
from the estate of about $78,000 exclusive of income arising 
from the Bristol Myers stock, which estimated annual in¬ 
come is to be divided ecpially amongst or for the benefit 
of the three children of decedent when and as in said will 
provided, and will afford each thereof an estimated annual 
income exceeding $20,000. Tliey further aver that the de¬ 
cedent left cash on hand at the time of his death sufficient 
to pay all his debts and the legacies created by said will. 

f^urther answering said petition they aver that on June 
15, 1926, when the first of said dividends declared by the 
Bristol Myers Company as aforesaid became payable after 
the death of the testator, 7,770 shares of the com- 
32 mon stock of the said company stood ^^of record’ ’ 
on the books of that company in the names ‘‘National 
Savings and Trust Company and H. Prescott Gatley, as 
executors of the estate of James A. Buchanan, deceased,” 
and that they have so remained in said names; and on said 
date 518 shares of the preferred stock of said company 
stood in the name “James A. Buchanan” and so remained 
until July 12, 1926, when they were duly transferred to the 
names “National Savings and Trust Company and H. 
Prescott Gatley, as executors of the estate of James A. 
Buchanan, deceased” and now stand of record in such 
names on the books of said company. They are advised 
that all the shares of stock in said company owned by the 
testator were bequeathed to said trustees in and upon the 
trusts set forth in said will and that at the time said will 
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became elTective the dividends mentioned in said petition 
constituted debts due to the testator from said company 
and that the said debts passed to the said trustees as an in¬ 
cident to the said shares and now form a part of the corpus 
of the said trust estate, from which the children of the tes' 
tator are to receive the income during their respective lives, 
the issue of such children to eventually receive the princi¬ 
pal thereof. They further aver that under date of January 
5, 1926 said company declared dividends totaling 7% on 
said preferred stock then held by said testator, three 
fourths of which aggregating the sum of $2,719.50, became 
payable after the death of said testator, and they are ad¬ 
vised that said sum is to be held by the said executors and 
trustees upon the same trusts as the dividends declared 
April 6,1926, aforesaid. 

They believe that it is necessary for the Court to in¬ 
struct the executors and trustees of the said testator. 

HELEN AVARREN BUCHANAN, 
JAMES A. BUCHANAN, IV, 

JOHN R. BUCHANAN, Jr., 

By AVHARTON E. LESTER, 

Their Guardian ad Litem. 

Jas. A.*Buchanan 
33 District of Columbia, ss: 

I, Wharton E. Lester, Guardian ad litem for Helen War¬ 
ren Buchanan, James A. Buchanan IV, and John R. Bu¬ 
chanan, Jr., do solemnly swear that I have read the fore¬ 
going Answer to Petition by me subscribed and know the 
contents thereof; that the matters and things therein stated 
of my own knowledge are true and those stated upon in- 
foiTnation and belief I believe to be true. 

WHARTON E. LESTER, 

Guardian ad Litem. 

Subscribed and sworn to before me this 8th day of Novem¬ 
ber, 1926. 

[notarial seal.] LEO BENDER, 

Notary Public. 

(Endorsement: Answer to Petition of Executors of said 
estate, tiled on behalf of respondents Helen Warren Bu- 
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chanan, James A. Buchanan IV, and John R. Buchanan, 
Jr., by Wharton E. Lester, their Guardian ad litem. Filed 
Nov. 10, 1926. James Tanner, Register of Wills, D. C., 
Clerk of Probate Court.) 

Jas. A. Buchanan 

34 In re the Estate of James A. Buchanan, Deceased. 

Administration, No. 34,606. 

Separate Answer of Respondent John R. Buchanan to the 
Petition for Instructions Filed Herein by the Executors 
of said Estate. 

To the Supreme Court of the District of Columbia, holding 
a Probate Court: 

Answering the said petition, this respondent says: 

1. He admits the allegations in paragraph 1 of said 
petition. 

2. He admits the allegations in paragraph 2 of said peti¬ 
tion except that he says his daughter Helen Warren Bu¬ 
chanan was born on November 8, 1916. 

3. Answering paragraph 3 of said petition he avers upon 
information and belief that the total number of shares of 
capital stock of the Bristol Myers Company is 23,867 shares, 
divided into 1,447 shares of preferred, and 22,429 shares 
of the common stock, but believes that the discrepancy, if 
any, is immaterial to the hearing. 

4. Answering paragraph 4 of said petition he says that 
he believes the recital from the will of his late father in 
said paragraph set forth is correct but for greater accuracy 

Jas. A. Buchanan 

refers to the original will filed in this cause. He 

35 admits that in and by the tenth paragraph of said 
will the residuary estate of the decedent is devised 

and bequeathed to the petitioners as trustees and avers 
that the said 'will directs that one third of said residuary 
estate be held in trust for respondent Helen Buchanan 
Jones during her lifetime, remainder over to her descend¬ 
ants, if any there be, with power in said respondent to 
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appoint the said third interest by last will and testament 
to either of her brothers or to the descendants of either or 
to any or all thereof; and one third of said residuary 
estate be held for the use and benefit of this respondent 
who is entitled to receive a part of the net income arising 
therefrom, until he shall arrive at the age of thirty-five 
years, and the principal or corpus of said one third of said 
estate and the remainder of the income when he shall have 
arrived at said age; and the remaining one third held for 
the use and benefit of respondent Francis James Buchanan 
upon like terms and conditions, as more i)articularly ap¬ 
pears in said will filed herein which is hereby referred to 
for greater accuracy. He avers that he will arrive at the 
age of thirty-five years on the 7th day of November, 1926 
and will then be entitled to receive all of the accumulated 
income from said one third of said residuary estate not 
theretofore paid him, as well as the corpus of said one 
third interest. lie further avers that the said petitioners 
have power and authority under said will to sell any part 
of said residuary estate during a limited period of time 
except two farms lately owned by testator and situated in 
the State of Virginia, one of which can not be sold so long 
as respondents Helen Buchanan Jones and Francis James 
Buchanan or either thereof shall desire to reside thereon, 
and the other shall not be sold so long as this respondent 
desires to reside thereon. 

Jas. A. Buchanan 

36 5. He admits the allegations in paragraph 5 of 

said petition and says that the preamble and resolu¬ 
tion therein recited form a part of the minutes of a meet¬ 
ing of the board of directors of the Bristol flyers Company, 
duly held on April 6, 1926, and are immediately preceded 
by a statement upon which the same are based, which state¬ 
ment forms a part of said minutes and reads as follows: 

^‘The President then stated that there were ample earn¬ 
ings at hand from which to declare dividends for the 
balance of the present year, and upon motion duly made 
and seconded, the following resolution declaring the divi¬ 
dends for the remainder of this year were unanimously 
adopted:” 

and then follows the preamble and resolution aforesaid. 
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He avers that the declaring of dividends in the manner 
and form as above was not unusual with the Bristol Myers 
Company; that the minutes of a meeting of the board of 
directors of that company held January 9, 1925 includes 
the following words and figures: 

“The question of dividends was then discussed and the 
following resolution, duly seconded, was unanimously car¬ 
ried: 

Resolved: That the regular annual dividend of seven per 
cent (7%) on the preferred stock of this corporation be 
declared payable out of the net profits as follows: 

One and three-quarters per cent (1%%) on March 31, 
1925. 

One and three-quarters per cent (1%%) on June 30, 
1925. 

One and three-quarters per cent (1%%) on Sept. 30, 
1925. 

One and three-quarters per cent (1%%) on Dec. 31,1925. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

On motion of Mr. Ver Planck, duly seconded, the follow¬ 
ing resolution was unanimously declared: 

Resolved: That a dividend of ten per cent (10%) on the 
common stock be declared payable from the net profits of 
the company as follows: 

Five per cent (5%) on January 15, 1925. 

Two and one-half per cent (2%%) on March 15, 1925. 

Two and one-half per cent (2V2%) on April 15, 1925. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates.” 

37 And the minutes of a meeting of said board duly 
held June 19, 1925, called for the purpose of declar¬ 
ing the dividend, contains the following resolution which 
was unanimously adopted: 

“Resolved: That four extra dividends amounting in the 
aggregate to twelve per cent (12%) on the outstanding 
capital stock of this corporation be declared payable from 
the net profits of the company and that the Treasurer be 
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aaid liereby is authorized to pay same on the following 
dates to stockholders of record on such dates respectively, 
viz: 

Four per cent (4%) on July 10, 1925. 

Four per cent (4%) on September 10, 1925. 

Two per cent (2%) on November 10, 1925. 

Two per cent (2%) on December 10, 1925.” 

And the minutes of a meeting of said board duly lield on 
the 5th day of January, 1926, contain a resolution duly 
passed and reading: 

‘‘Resolved: That the regular annual dividend of seven 
per cent (7%) on the preferred stock of this corporation 
be declared payable out of the net profits as follows: 

One and three-quarters per cent {l'Yt%) on ^larch 31, 
1926. 

One and three-quarters per cent (1%%) on June 30, 
1926. 

One and three-quarters per cent (1^4%) on September 

30, 1926. 

One and three-quarters per cent (1%%) on December 

31, 1926. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

“On motion duly made and seconded it was resolved: 
That a dividend of eight per cent be paid to stockholders of 
record of the common stock of this company as follows: 
Four per cent on January 15th, 1926, to stockholders of 
record on that day and Four per cent on !March 15th, 1926 
to stockholders of record on that dav and that the Treas- 
nrer of this Company be and hereby is authorized to pay 
same to the stockholders of record on these dates respec¬ 
tively. ’ ’ 

He further avers that the net earnings of the said Bristol 
Myers Company for 1925 largely exceeded the total amount 
of the dividends declared by said company during 1926. 

6 and 7. Answering paragraphs 6 and 7 of said petition 
he admits that the facts set forth in said petition as 
38 amplified and qualified herein make it advisable for 
the said petitioners to receive the instructions of this 
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Court as to wlietlior or not the dividends declared April 6, 
1926 by the Bristol flyers Company as aforesaid but pay¬ 
able after the death of the testator to the stockholders of 
record at the time and times of payment, constitute income, 
or corpus of the estate passino- under the residuary clause 
of said will, or a part of the trust of the Bristol IMyers stock 
created by said will, and says that it is of equal importance 
to himself as to his brother and sister that the proper inter¬ 
pretation be put upon the provisions of said will; that he is 
in and by said will authorized to occupy the farm in Vir¬ 
ginia hereinabove mentioned upon the same terms and con¬ 
ditions as his brother and sister are permitted to occupy 
the farm known as ‘‘Avrshire’’ and mentioned in said 
petition. He further avers that whether or not the said 
dividends represent income to be paid to the children of 
the decedent or corpus of said estate passing under the 
residuary clause of said will, is of minor importance to 
him as in either case he will be entitled to receive the 
same on and after the 7th day of November, 1926 and his 
brother will be entitled to receive his interest therein, if 
it be income or corpus passing under said residuary clause, 
when he arrives at the age of thirty-five years. That the 
question is of more importance to his sister for unless the 
■said dividends be income from said estate, she will not 
receive the principal thereof, which must in such event be 
held in trust for her benefit during her lifetime with re¬ 
mainder over as hereinbefore set forth. 

He further says that said company declared a dividend 
of 7% on its preferred stock January 5 last, three fourths 
of which became payable after testator’s death, of the 
aggregate sum of $2,719.50, and is held upon the same 
trusts as the dividend declared April 6, 1926. 

Jas. A. Buchanan 

39 Further answering said petition he avers that the 

said decedent left as a part of his estate real prop¬ 
erty appraised for taxation at $669,880 and of a value not 
less thar^ that sum, and personal property, other than the 
Bristol JMyers Company stock, appraised at and of a value 
exceeding $1,200,000; that the annual income from such per¬ 
sonal property other than the Bristol Myers stock is ap- 

5—4561a 
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proximately $49,000, and the annual gross income from said 
real property, if all the improved thereof were rented, is ap¬ 
proximately $29,000, a total estimated annual income from 
the estate of about $78,000 exclusive of income arising from 
the Bristol Myers stock, which estimated annual income 
is to he divided equally amongst or for the benefit of the 
three childien of decedent when and as in said will pro¬ 
vided, and will afford each thereof an estimated annual 
income exceeding twenty thousand dollars ($20,000). He 
further avers that the decedent left cash on hand at the 
time of his death sufficient to pay all his debts and tlie lega¬ 
cies created bv said will. 

Further answering said petition he avers that on June 
15, 1926, when the first of said dividends declared by the 
Bristol Myers Company as aforesaid became payable after 
the death of the testator, 1,770 shares of of the common 
stock of the said company stood ‘‘of record” on the books 
of that company in the names “National Savings and Trust 
C^ompany and 11. Prescott Gatley, as executors of the estate 
of James A. Buchanan, deceased,” and that they have so 
remained in said names; and on said date 518 shares of the 
jireferred stock of said company stood in the name “James 
A. Buchanan.” On July, 12, 1926 said shares of preferred 
stock were dulv transferred to the names “National Sav- 
ings and Trust Comi)any and H. Prescott Gatley, as execu¬ 
tors of the estate of James A. Buchanan, deceased” and 

Jas. A. Buchanan 

now stand of record in such names on the books of 
40 said company. He avers that if the Court is of the 
opinion that one third of the dividends aforesaid are 
l)ayable to liim lie desires that a similar amount should be 
received by his brother and sister, respectively, but if the 
(^ourt is of tlie o[)inion that the said dividends form a part 
of the trust fund cieated of Bristol flyers Company stock 
then the three cliildnui of the testator are entitled only to 
the income therefrom, the ])rincipal being payable eventu- 
allv to the grandchildren of said decedent. 

tT> 

lie believes the petitioners are entitled to the instruc¬ 
tions of this Court. 

JOHN R. BUCHANAN. 


Jas. A. Buchanan 
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Fauquier County, 

State of Virginia, ss: 

I do solemnly swear that I have read the foregoing 
Answer to Petition by me subscribed and know the contents 
thereof; that the matters and things therein stated of my 
own knowledge are true, and those stated upon information 
and belief I believe to be true. 

JOHN R. BUCHANAN. 

Subscribed and sworn to before me this 6th day of 
November, 1926. 

My commission expires July 23, 1928. 

[notarial seal.] MAUDE C. COLUM, 

Notary Public. 

(Endorsement: Answer tiled by respondent John R. Bu¬ 
chanan, Warrenton, Virginia, in proper person, to Petition 
of Executors. Filed Nov. 10, 1926. James Tanner, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court.) 

Jas. A. Buchanan 

41 Answer of Helen Buchanan Jones. 

The Answer of Helen Buchanan Jones to the petition 
filed or or about November 1st, 1926, by the National Sav¬ 
ings and Trust Company and H. Prescott Gatley, executors 
and trustees under the will of James A. Buchanan, de¬ 
ceased, respectfully shows unto the Court, as follows: 

1, 2, 3, 4, 5, 6 and 7. This respondent, who is a daughter 
of said decedent, admits that the allegations of fact in para¬ 
graphs 1, 2, 3, 4, 5, 6 and 7 of said petition are sulistaiitially 
correct, but, for the sake of accuracy, prays that the will 
and codicils of said decedent be read in lieu of the aver¬ 
ments of the petition relating thereto. 

8. Further answering said petition this respondent says 
that in addition to the Resolutions passed on April 6, 1926, 
by the Board of Directors of the Bristol-Myers Company, 
quoted in paragraph 5 of said petition, said Board of Di¬ 
rectors, on January 5, 1926, at a regularly held meeting, 
adopted the following Resolutions, respecting the payment 
of dividends upon the preferred and common stock of said 
Company: 


Jas. A. Buchanan 
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42 “Resolved, That the regular annual dividend of 
seven per cent (7%) on the preferred stock of this 
corporation be declared payable out of the net profits as 
follows: 

One and three-quarters per cent (1%%) on March 31, 
1926. 

One and three-quarters per cent (1%/^ ) on June 30, 
1926. 

One and three-quarters per cent (1%%) on Sept. 30, 
1926. 

One and three-quarters per cent (1%%) on Dec. 31, 
1926. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

Upon motion duly made and seconded, it was 

Resolved, that a dividend of eight per cent be paid to the 
stockholders of record of the common stock of this Com- 
})any as follows: Four per cent on January 15th, 1926, to 
stockholders of record on that day and Four per cent on 
March 15th, 1926, to stockholders of record on that day, 
and that the Treasurer of this Company l)e and hereby is 
authorized to pay the same to the stockholders of record on 
those dates respectively.’^ 

9. Further answering said petition respondent says that 
pursuant to said Resolutions of January 5, 1926, and April 
6, 1926, dividends aggregating $197,358.00 were payable on 
decedent’s 518 shares of preferred stock and 7770 shares of 
common stock of the Bristol-Myers Company. Of said 
sum, dividends amounting to $78,606.50 were paid on or 
about the following dates, prior to decedent*s death on May 
18,1926: 


192(5. Preferred. Common. Amount. 

January 15 . 4% 31,080. 

March 15 . 4% 31,080. 

March 31 .1%% 906 50 

April 15. 2% 15,540. 


Total . l^AVo 10% 78,606.50 
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And dividends amounting* to $118,751.50 (not $116,032 as 
stated in said petition) have been paid or will be paid on 
the following dates, subsequently to decedent^s death on 
May 18, 1926: 


1920. 

June 15. . 

• ••••••. c 

Preferred. 

4% 

Common. 

Amount. 

$2,072. 

15 . 
30. . 

August 15. . 


... l%7o 
... 4% 

4 % 

31,080. 
906.50 
2,072. 

15 . 

September 30. . 
October 15. . 


''' 1%% 
... 4% 

4 %) 

31,080 

906.50 
2,072. 

15. . 

December 15. . 


... 2% 

4 % 

31,080 
1,036. 

15. . 

43 31. . 


... 1%% 
... i%% 

2% 

15,540. 
906 50 

Total . . 


.. . 191 / 4 % 

14% 

$118,751.50 


10. Respondent is informed and believes that said divi¬ 
dends for 1926 did not represent a distribution of the princi¬ 
pal assets of said Company, or a distribution of accumulated 
surplus earned in previous years, but were paid and will be 
paid out of current earnings; that the value of the shares 
of stock constituting the corpus of the trust created by 
Paragraph Eighth of said will have not been and will not 
be in any way diminished by the paynf^ent of said dividends; 
that they were not extraordinary or unusual dividends, but 
only slightly larger than the dividends paid by said Com¬ 
pany out of current earnings for several years last past, 
as indicated by the following tabulation of the rate at which 
dividends have been paid on said stock during 1923, 1924 
and 1925 as compared with 1926: 

1923 1924 1925 1926 


Preferred . 17% 17% 19% 21% 

Common. 20% 20% 22% 24% 


11. Further answering said petition, this respondent says 
that under Paragraph Eighth of said will, the testator 
bequeathed to petitioners his said shares of the capital stock 
of said Company to ‘‘collect the income dividends and 
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profits of said trust property, and, out of same, pay all 
taxes and assessments’’ on said property, and to ‘‘hold all 
of the net Income of said shares of stock in the Bristol 
Myers Company in Trust for my three children, Helen, 
John Kipley, and Francis James, in equal shares, and from 
time to time pay over to my said children so much of their 
respective shares of said net income of said trust prop¬ 
erty as may be necessary to make the annual pay- 
44 ments on account of income to each of said chil¬ 
dren the sum of Fifteen Thousand Dollars ($15,000), 
in case the one-third share of the income from my residuary 
estate, as hereinafter prodded, be not sufficient to pay to 
each of said children the sum of $15,000 annually until 
they attain, respectively the age of thirty-five years, and 
thereafter to each of my said children who attains that age, 
his or her respective share of said net income of said trust 
property, together ivith all accumulations of said respective 
shares until their respective deaths;” that said provision 
for the payment of ‘‘accumulations” of income to the life 
tenants indicates that testator did not intend to have any 
of the dividends, which were payable after his death,, form 
part of the corpus of said trust; that the above provision 
for the use of said dividends to make up an income of at 
least $15,000 per year for each child, also indicates that 
such dividends were not intended to go to the remainder¬ 
men as part of the corpus. 

12. Further answering said petition, this respondent says 
that decedent’s country place described as ‘‘Ayrshire” in 
the Tenth Paragraph of the will, is a large farm consisting 
of over 600 acres located in Loudoun County, Virginia; 
that in addition to the residence thereon, there are many 
stables and other buildings on said farm; that the taxes, 
insurance and expenses connected with the operation of 
said farm aggregate a large sum of money each year, the 
wages of employees alone amounting to more than $400 
per month; that under the Tenth Paragraph of said will 
testator directed that ‘‘Ayrshire” be turned over to re¬ 
spondent, and to her brother Francis James Buchanan, 
if they should elect to make ‘‘Ayrshire” their home, pro¬ 
vided ‘‘they shall, during such time they, or either of 
them, make it their home, pay all taxes and insurance 
thereon and all expenses and charges necessary to the 
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proper maintenance and upkeep thereof;” and re- 

45 spondent says that said provision indicates that the 
testator intended that one-third of the net income 

derived from said shares of stock of the Bristol Myers 
Company should become payable to her immediately after 
testator’s death in order that she might have sufficient 
income to enable her to maintain her residence at “Ayr¬ 
shire”; that largely because of her failure to receive her 
share of said dividends up to this time, she has not yet 
been able to take possession of “Ayrshire”; that testator 
knew, as shown by the extract above quoted from Para¬ 
graph Eighth of the will, that this respondent’s income 
from the residuary estate might be less than $15,000 per 
year and therefore insufficient for the maintenance of 
“Ayrshire.” 

13. Further answering said petition, respondent says 
that on May 17th, 1923, her father, James A. Buchanan, 
transferred 1770 of his 7770 shares of the common stock 
of the Bristol-Myers Company to the National Savings and 
Trust Company in trust to pay the net income therefrom 
in quarterly installments to his three children in equal 
shares, the trust to terminate upon the death of the donor, 
and the dividends on said 1770 shares amounted to $35,400 
in 1924 and $38,940 in 1925, or aboupt $1000 per month to 
each of the donor’s three children. In addition to the fore¬ 
going provision, respondent’s father, on April 12th, 1926, 
after he had been advised of the declaration of dividends by 
said resolution of April 6, 1926, transferred an additional 
1,500 shares of the common stock of said Company to the 
National Savings and Trust Company in trust to pay the 
net income therefrom in quarterly installments to his three 
children, the trust to terminate upon the death of the donor, 
and the dividends upon said 1,500 shares, at the rate de¬ 
clared for 1926, would have been $40,000 per year, 

46 thus yielding a net income of about $1,000 per month 
to each child in addition to the $1,000 per month 

under said trust agreement of May 17, 1923. True copies 
of said trust agreements of May 17, 1923, and April 12, 
1926, are hereto attached marked Exhibits A and B, and 
are prayed to be read as part hereof, as respondent is ad¬ 
vised and believes that they evidence an intention on the 
part of her father to see that she and her brothers should 
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receive said dividends and that it was not liis intention to 
liave the payment of such dividends to her suspended from 
the date of her father’s death on May 18,1926, until Decem¬ 
ber 31,1926. 

14. As stated in the Resolutions of April 6, 1926, said 
dividends were payable on above dates ‘Ho the holders of 
the common and preferred stock of record on the books of 
the company at that time” and similar language was used 
in the Resolutions of January oth, 1926, above quoted. 
Referring to such language, counsel for the Bristol-Myers 
. Company has advised respondent as follows: 

“the dividends being payable only to the stockholders of 
record at dates on which the dividends were payable, it 
follows that had General Buchanan transferred his stock, 
the dividend would not have remained in him or his estate, 
but would have followed the stock. If, therefore, the stock 
had been transferred to trustees in his lifetime, it would 
seem to us that the after dividends would have been re¬ 
ceived by the trustees and as income. We base this theory 
upon our conyiction that General Buchanan would haye in¬ 
tended the current proceeds of the stock distributed as 
it was by the directors through the year to be paid as in¬ 
come to those entitled to income from the stock.” 

Respondent, therefore, is adyised and belieyes that on 
said dates subsequent to ^lay 18, 1926, petitioners were the 
“holders” of said stock and held same in trust for the sole 
purpose of paying said diyidends to testator’s three chil¬ 
dren, including respondent, under Paragraph Eighth 
47 of said will, after payment of taxes and assessments 
thereon. Respondent is now oyer thirty-fiye years 
of age and is, therefore, under said Paragraph Eighth, en¬ 
titled to one-third of the net income from said shares of 
stock with “accumulations” of said income accruing since 
testator’s death. 

Wherefore, the questions raised by said petition being of 
graye importance to this respondent, respondent prays: 

1. That this cause be set down for hearing upon said 
petition and answers thereto so that the questions therein 
involved may be determined at an early date; 

2. That a decree be entered herein construing the will of 
said decedent and directing the executors and trustees 
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thereunder to pay this respondent one-third of said net in¬ 
come (being said cash dividends aggregating $118,751.50 
less taxes and assessments thereon) derived from said 
shares of stock of the Bristol-Myers Company subsequently 
to May 18,1926, the date of testator’s death; 

3. And for such other and further relief as the Court 
may deem proper. 

HELEN BUCHANAN JONES. 
District of Columbia, ss : 

I do solemnly swear that I have read the foregoing 
answer by me subscribed and know the contents thereof; 
that the facts therein stated of my personal knowledge are 
true and those stated upon information and belief I believe 
to be true. 

HELEN BUCHANAN JONES. 

Subscribed and sworn to before me this 18th day of 
November, 1926. 

(Seal.) BERTHA. P. ISAACS, 

Notary Public, D, C, 

G. BOWDOIN CRAIGHILL, 

Attorney for Petitioner, 

48 Exhibit A. 

This agreement made this 17th day of May, A. D., 1923, 
by and between James A. Buchanan, of the City of Wash¬ 
ington, District of Columbia, party of the first part, and the 
National Savings & Trust Company, a corporation organ¬ 
ized under the laws of said District, and doing business 
therein (hereinafter referred to as ‘‘said Company”), 
party of the second part, witnesseth: 

Said party of the first part hath assigned, transferred, 
set over and delivered, and by these presents doth hereby 
assign, transfer, set over and deliver unto said Company 
One Thousaid, Seven Hundred and Seventy (1,770) shares 
of the common stock of the Bristol-Myers Company, a cor¬ 
poration, in and upon the following uses and trusts, which 
are hereby accepted by said Company. 

That until the termination of the trust hereby created, 
as hereinafter provided, the said Company shall collect the 
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dividends and income accruing upon said shares of stock, 
when and as the same shall become due and payable, and 
after deducting all proper charges and expenses incident to 
the trust hereby created, including a commission of three 
per centum upon the gross dividends and income when and 
as the same are received, shall pay the net amount thereof 
in quartely installments to the three children of said party 
of the first part, Helen, John and Francis, in equal shares. 

In the event of the death of any one of said children be¬ 
fore the expiration of the trust hereby created, as herein¬ 
after set forth, leaving issue him or her surviving, then 
and in that event such issue shall receive the share of said 
income his, her or their parent would have received if liv¬ 
ing. But should any of said children die before the termi¬ 
nation of the trust as hereinafter provided without leaving 
issue him or her surviving, the said income shall be 
49 paid over and distributed to the surviving children 
in equal shares. 

The trust hereby created shall continue during the life of 
the said party of the first part and upon his death said trust 
shall cease and determine and said trustee shall thereupon 
assign, transfer and deliver the hereinbefore mentioned 
shares of stock to the executors and trustees named and ap¬ 
pointed in the last will and testament of said party hereto 
of the first part, to be held and disposed of in accordance 
with the terms and provisions thereof; or to his personal 
representatives in the event he shall die intestate. 

In witness whereof, on the dav and vear first hereinbe- 
fore written the said James A. Buchanan, party hereto of 
the first part, has hereunto signed his name and affixed his 
seal, and the said Company has caused these presents to be 
signed under its corporate name by William D. Hoover, its 
President, and has caused its corporate seal to be hereunto 
affixed, attested by E. Percival Wilson, its Secretary, exe¬ 
cuting this agreement in duplicate. 

JAMES A. BUCHANAN. (Seal.) 
[seal] national savings & TRUST 

COMPANY, 

By WILLIAM D. HOOVER, 

President, 

\ 'f • 

E. PERCIVAL WILSON, 

Secretary. 
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50 Exhibit B. 

This agreement made this 12th day of April, A. D. 1926, 
by and between James A. Buchanan, of the City of Wash¬ 
ington, District of Columbia, party of the first part, and 
National Savings & Trust Company, a corporation organ¬ 
ized under the laws of said District, and doing business 
therein (hereinafter referred to as “said Company”), 
party of the second part, witnesseth: 

Said party of the first part hath assigned, transferred, 
set over and delivered, and by these presents doth hereby 
assign, transfer, set over and deliver unto said Company 
One thousand five hundred (1,500) shares of the common 
stock of the Bristol-Myers Company, a corporation, in and 
upon the following uses and trusts, which are hereby ac¬ 
cepted by said Company. 

That until the termination of the trust hereby created, as 
hereinafter provided, the said Company shall collect the 
dividends and income accruing upon said shares of stock, 
when and as the same shall become due and payable, and 
after deducting all proper charges and expenses incident to 
the trust hereby created, including a commission of three 
per centum upon the gross dividends and income when and 
as the same are received, shall pay the net amount thereof 
in quarterly installments to the three children of said party 
of the first part, Helen, John and Francis, in equal shares. 

In the event of the death of any one of said children be¬ 
fore the expiration of the trust hereby created, as herein¬ 
after set forth, leaving issue him or her surviving, then and 
in that event such issue shall receive the share of said in¬ 
come his, her or their parent would have received if living. 
But should any of said children die before the termination 
of the trust as hereinafter provided without leaving issue 
him or her surviving, the said income shall be paid over and 
distributed to the surviving children in equal shares. 

51 The trust hereby created (unless revoked as here¬ 
inafter provided) shall continue during the life of 

the said party of the first part and upon his death said trust 
shall cease and determine and said trustee shall thereupon 
assign, transfer and deliver the hereinbefore mentioned 
shares of stock to the executors and trustees named and 
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appointed in the last will and testament of said party hereto 
of the first part, to be held and disposed of in accordance 
with the terms and provisions thereof; or to his personal 
representatives in the event he shall die intestate. 

It is, however, expressly provided and understood that 
the trust hereby created is revocable and the power to re¬ 
voke the same and to withdraw on such revocation all of the 
property hereby conveyed is expressly reserved to the party 
of the first part, such revocation to be evidenced by a writ¬ 
ten instrument signed and sealed by the party of the first 
part alone, and in the event of such revocation the property 
hereby assigned and trasferred to said Company shall then 
be assigned and transferred by said Company back to the 

party of the first part. 

• 

In witness whereof, on the day and year first hereinbefore 
written, the said James A. Buchanan, party hereto of the 
first part, has hereunto signed his name and affixed his seal, 
and the said Company has caused these presents to be 
signed under its corporate name by William D. Hoover, its 
President, and has caused its corporate seal to be hereunto 
affixed, attested by E. Percival Wilson, its Secretary, exe¬ 
cuting this agreement in duplicate. 

(Signed) JAMES A. BUCHANAN. [l. s.] 
[seal. ] NATIONAL SAVINGS & TRUST 

COMPANY, 

By (Signed) WILLIAM D. HOOVER, 

B. B. President, 

Attest I 

(Signed) E. PERCIVAL WILSON, 

Secretary, 

(Endorsement: Answer of Helen Buchanan Jones. Filed 
Nov. 19, 1926. James Tanner, Register of Wills, D, C., 
Clerk of Probate Court.) 
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52 In re Estate of James A. Buchanan, Deceased. 

Adm. No. 34606. 

The Separate Answer of the Respondent^ Francis J, Bu¬ 
chanan, to the Petition for Instructions Filed Herein hy 
the Executors of said Estate. 

Answering said petition, this respondent says: 

1, 2,3,4,5,6 & 7. 

That he admits the averments of fact in paragraphs 1, 2, 
3, 4, 5, 6, and 7 of said petition to be substantially true and 
correct, but for greater accuracy refers to the last will and 
testament and codicils of said decedent. 

8 . 

Further answering said petition, this respondent says 
that, at a meeting of the Board of Directors of the Bristol- 
Myers Company, regularly held on the 5th day of January, 
1926, said Board adopted the following resolutions, provid¬ 
ing for the payment of dividends upon the preferred and 
common stock of said company, namely: 

‘‘Resolved, That the regular annual dividend of seven per 
cent. (7%) on the preferred stock of this corporation be 
declared payable out of the net profits as follows: 

One and three-quarters per cent. {!%%) on March 31,1926. 
One and three-quarters per cent. (1%%) on June 30, 1926. 
One and three-quarters per cent. (1%%) on Sept. 30, 1926. 
One and three-quarters per cent. (1%%) on Dec. 31,1926. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

53 “Upon motion duly made and seconded, it was 

“Resolved, that a dividend of eight per cent be paid to 
the stockholders of record of the common stock of this 
Company as follows: Four per cent on January 15th, 
1926, to stockholders of record on that day and Four per 
cent on March 15th, 1926, to stockholders of record on that 
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day, and that the Treasurer of this Company be and hereby 
is authorized to pay the same to the stockholders of record 
on those dates respectively.’’ 


9. 

Further answering said petition, this respondent says 
that, pursuant to said resolution of January 5, 1926, and 
also to the resolution of April 6, 1926, set forth in para¬ 
graph 5 of the aforesaid petition, dividends amounting to 
$118,751.50 were paid by said Bristol-Myers Company upon 
said decedent’s shares of preferred stock and common stock 
of said company, subsequent to the death of decedent on 
the 18th day of May, 1926, as follows, namely; 


192«. 

I’referred. 

Common. 

Amount. 

June 15 

4% 


$2,072 

15 


4 % 

31,080 

30 

1%% 


906 50 

August 15 

4% 


2,072. 

15 


4 % 

31,080. 

September 30 

1%% 


906 50 

October 15 

4% 


2,072 

15 


4 % 

31,080 

December 15 

2% 


1,036. 

15 


2 % 

15,540 

31 

1%% 


906 50 

Total 

191 / 4 % 

14% 

$118,751.50 


10 . 

This respondent is informed and believes and accordingly 
avers, that it has been the practice of said Bristol-Myers 
Company for some years to i)ay dividends only from earn¬ 
ings or profits of the current year, and, at the end of each 
year, to carry over any undivided and unexpended net 
profits or earnings of the current year to the sur- 
54 plus of the corporation, and that this was done at 
the end of the year 1925, so that the company began 
the year 1926 with no undivided earnings or profits on hand, 
but with a surplus of $1,150,123.47; that, on the date of the 
adoption of the aforesaid resolutions of January 5, 1926, 
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although there was ample surplus on hand from, which to 
pay the dividends declared by said resolution on the pre¬ 
ferred and common stock of said company, said company 
had on hand earnings or undivided profits sufficient to pay 
only a very small portion, if any, of said dividends, and, at 
the date of the adoption of the aforesaid resolutions on 
April 6, 1926, said company had in hand earnings or undi¬ 
vided profits sufficient to pay only about 30% of the divi¬ 
dends then declared, though, during the remainder of the 
year, the net earnings of the corporation were sufficient to 
provide in full for the payment of all of the dividends de¬ 
clared by said two resolutions upon both the preferred and 
common stock of the company, and said dividends were in 
fact so paid, so that the aforesaid surplus of the company 
on December 31,1925, was not in any wise used or impaired 
for the payment of any of the dividends ^aid during the 
year 1926 upon either the preferred or common stock of 
the company, but said surplus was, in fact, increased, on 
December 31,1926, by the transfer thereto of undivided net 
profits earned during the year 1926 to the extent of more 
than $200,000. The aforesaid dividends declared and paid 
during the year 1926, upon the preferred and common stock 
of said company were not unusual or extraordinary, but 
were only slightly in excess of the aggregate dividends de¬ 
clared upon said stocks during the three preceding years, 
in none of which did the aggregate dividends de- 
55 dared and paid upon the common stock amount to 
less than 20%, nor upon the preferred stock to leag 
than 17%. This respondent is aware of the fact that, in 
the minutes of the aforesaid meeting of the Board of Di¬ 
rectors of said company, held on the 6th day of April, 1926, 
the following statement appears, just preceding the adop¬ 
tion of the resolution, as set forth in paragraph 5 of the 
petition, namely: 

‘‘The President then stated that there were ample earn¬ 
ings at hand from which to declare dividends for the bal¬ 
ance of the present year, and upon motion duly made and 
seconded, the following resolution declaring the dividends 
for the remainder of this year were unanimously adopted.*’ 

Then follows the preamble and resolution as set forth in 
paragraph 5 of the petition; but this respondent is informed 
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and believes, and therefore avers, that said statement of 
the President, as set forth in the aforesaid minutes, should 
be read and construed in the liglit of the facts hereinbefore 
set forth in this paragraph. 


11 . 

This respondent is advised, and, being so advised, avers, 
that the respective dividends upon the preferred and com¬ 
mon stock of said company were each declared and made 
payable to the holders of the respective stocks of record 
on the books of the company at the date when the respective 
payments were to be made, and that, accordingly, no right 
to the respective dividends accrued to the holder of any 
particular shares of said preferred or common stock upon 
the passage of the respective resolutions declaring said 
dividends, but only upon and by virtue of the holding of 
the particular shares of stock of record on the books 
56 of the company at the time the respective dividends 
were stated to be payable, so that, even though said 
decedent owned the certain shares of preferred and com¬ 
mon stock of said company on the date of the passage of 
each of the aforesaid resolutions, yet, if, following his 
death, but at any time prior to the 15th day of June, 1926, 
his executors or trustees had disposed of said shares of 
stock, no dividends thereon would have been payable to his 
estate on any of the subsequent dividend dates of June 15th, 
June 30th, August 15th, September 30th, October 15th, De¬ 
cember 15th, or December 31st, 1926, for which reason, 
among others, said dividends are income, and not a part of 
the corpus, of the trust fund created in and by the Eighth 
Paragraph of the last will and testament of said decedent. 

12 . 

This respondent is further advised that it is immaterial 
whether the shares of preferred and common stock of said 
company, at the time of the respective dividend dates oc¬ 
curring after the death of said decedent, still stood in the 
name of the decedent, or in the name of the executors, or 
of the trustees, named and appointed in and by his last 
will and testament aforesaid, for the reason that, under 
the provisions of the Eighth Paragraph of his last will and 
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testament aforesaid, said shares of stock are specifically 
bequeathed in trust, and, the bequest being specific, the divi¬ 
dends thereon paid subsequently to the death of the dece¬ 
dent, as aforesaid, follow the bequest and pass to the 
trustees, in whose hands they constitute income, and not a 
portion of the corpus, of the trust fund. 

57 13. 

This respondent further avers that, it is provided, in 
substance, by the Tenth Paragraph of the last will and 
testament of said decedent, that his country estate, known 
as ‘‘Ayrshire,’^ should not be sold, so long as the respond¬ 
ent, Helen Buchanan Jones, or this respondent, or either 
of them, should desire to reside there, and that in the event 
that they, or either of them, should elect to make said 
residence their home, they should, during such time, pay 
all taxes and insurance thereon and all expenses and 
charges necessary to the proper maintenance and upkeep 
thereof. This respondent is informed and believes, and 
therefore avers, that the amount of the net income which 
will be payable to the respondent, Helen Buchanan Jones, 
and likewise to this respondent, under the Tenth, or 
residuary. Paragraph of said last will and testament, will 
be approximately $20,000 each per annum, and that, if it 
should be held that the testator did not intend, by the pro¬ 
visions of the Eighth Paragraph of said last will and testa¬ 
ment, that any of the dividends paid, as aforesaid, upon 
his shares of the preferred and common stock of the said 
Bristol-Myers Company during the portion of the year 
1926 subsequent to his death, should be treated and paid 
over as income arising from the trust fund created under 
said item, then the only income which would be received 
from the estate of said decedent by the respondent, Helen 
Buchanan Jones, between the date of the death of said 
decedent, on May 18th, 1926, and the end of that year 
would be the proportionate part of the approximate 
income of $20,000 per annum which she would be entitled 
to receive under the aforesaid Tenth, residuary. Paragraph 
of said last will and testament, and that said sum 

58 would be entirely inadequate to enable her to exer¬ 
cise the right which the decedent, by the Tenth Para- 
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graph of said last will and testatrnent indicated she should 
have, if she so desired, of occupying Ayrshire, since, as this 
respondent is informed and believes, and therefore avers, 
it would cost approximately $40,000 per annum to pay the 
taxes and insurance thereon and all expenses and charges 
necessary to the proper maintenance and upkeep thereof, 
as would be reciuired of her by said last will and testament, 
and to maintain herself comfortably and suitably on said 
place, with the necessary household servants, caretakers, 
gardeners, and the like. For this further reason, this 
respondent is advised that it is reasonably clear and evi¬ 
dent that it was the intention of the testator that the afore¬ 
said dividends upon the preferred and common stock of the 
said Bristol-iMyers Company should be deemed and treated 
as income arising from the trust fund and be disbursed as 
such. 

14. 

This respondent is further advised that, while under the 
terms and provisions of the Eighth Paragraph of said last 
will and testament, the proportionate one-third part of the 
net income arising from the trust fund therebv created will 
not be payable to this respondent until he attains the age 
of thirty-five years, unless some portion thereof should 
be necessary to supplement any deficiency under the sum 
of $15,000 per annum in the net income payable to him 
under the Tenth Paragraph of said last will and testament, 
yet the determination of the question raised by said peti¬ 
tion is of imyiortance and concern to him, because, 
59 under the terms of said Eighth Paragraph, he will, 
upon attaining the age of thirty-five years, become 
entitled to all accumulations in his one-third part of the 
net income of said trust fund, so that, if the dividends in 
question, as aforesaid, be held to be income, he will, upon 
attaining tln‘ age of thirty-five years, be entitled to have 
and receive his one-third part thereof, absolutely, whereas, 
if they be held to be prin-inal, he will never receive his 
proportion of the corpus thereof, but will only be entitled 
to such income as may be realized from the investment 
thereof. 

Wherefore, the i)remises considered, this respondent 
prays: 
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1 . That a decree may be entered herein, construing the 
last will and testament of said decedent, and particularly 
the provisions of the Eighth Paragraph thereof, and deter¬ 
mining that the aforesaid dividends constitute income upon 
the trust fund created in and by said paragraph, and not 
a portion of the corpus thereof. 

2 . That this respondent may have such other and furtlier 
relief as to the Court may seem meet and proper. 

FRANCIS J. BUCHANAN. 

PEELLE, OGILBY & LESH, 

Attys. for said Respondent, 

By STANTON L. PEELLE. 

60 District of Columbia, ss : 

Francis J. Buchanan, being first duly sworn, on oath, 
deposes and says that he has read the foregoing Answer 
by him subscribed and that he knows the contents thereof; 
that the matters and things therein stated upon his per¬ 
sonal knowledge are true, and those therein stated upon 
information and belief, he believes to be true. 

FRANCIS J. BUCHANAN. 

Subscribed and sworn to before me, this 9th day of 
March, 1927. 

JEAN SPEAKS, 
Notary Public, D. C. 

(Endorsement: Separate Answer of the Respondent, 
Francis J. Buchanan, to Petition for Instructions. Filed 
Mar. 11, 1927. James Tanner, Register of Wills, D. C., 
Clerk of Probate Court.) 

61 Agreed Statement of Facts. 

In order to avoid taking testimony it is hereby stipulated 
and agreed that in considering the petition filed herein by 
the executors of said estate, praying instructions in connec¬ 
tion with certain dividends declared by the Bristol-Myers 
Company, and the answers thereto by the respondents, the 
following may be considered by the Court as facts as if duly 
proved by competent testimony, each of the parties hereto 
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reserving the right however to object to any of such facts 
as immaterial or irrelevant. 

1. The decedent, James A. Buchanan, died May 18, 1926, 
leaving a will dated October 20, 1921, and codicils dated 
March 25, 1924, and March 19, 1925, which have been duly 
probated in this cause. Letters testamentary on said de¬ 
cedent’s estate were duly granted to said petitioners by the 
Court, all as shown by the record in this cause. 

2. The decedent left surviving him as his only heirs at 
law and next of kin: 

A daughter, Helen Buchanan Jones, who was and is 
married, had and has no child or children, was on said 
date 37 years of age, and theretofore had been living in 
Porto Rico; and 

A son, John R. Buchanan, who became 35 years of age 
November 7, 1926, resided in Virginia, was married 
62 and had three children, namelv: Helen Warren Bu- 
clianan, born November 8, 1916; James A. Buchanan 
IV, born December 30, 1919; and John R. Buchanan, Jr., 
born August 12, 1922; and 

A son, Francis James Buchanan, then 33 years of age and 
unmarried. 

3. At the time of his death decedent owned 518 shares of 
the preferred, and 7,770 shares of the common stock of the 
Bristol-Myers Company, a New York Corporation, of the 
par value of $100 each, all of which shares were subse¬ 
quently transferred to the names of the executors of said 
estate and so remain. Said shares were transferable by 
assignment or power of attorney by the testator or by his 
executors. 

4. Dividends were duly declared by said company as fol¬ 
lows: In the year 1924, 17% on the preferred, and 20% on 
the common stock. In the year 1925,19% on the preferred, 
and 22% on the common stock. In the year 1926, 21% on 
the preferred, and 24% on the common stock. All as is more 
particularly shown by excerpts from the minutes of meet¬ 
ings of the board of directors of said company hereinafter 
set forth. All of said dividends were declared and paid 
from profits of said company, no part of its capital being 
used for such purpose. 

5. Of the dividends so declared by said company in the 
year 1926, amounts aggregating $118^751.5Q were payable 
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after the death of the decedent on the stock theretofore 
owned by him as aforesaid, and said dividends were duly 
paid to said executors upon the dates they were made pay¬ 
able by said minutes. 

6 . The profits from the sales of merchandise by said 

company since January 1, 1922 (and prior thereto) 

63 were ascertained monthly and thereupon credited to 
an account carried on the ledger of the company as 

“Profit and Loss” and from that account thereupon car¬ 
ried monthly to an account carried on the books of the com¬ 
pany as “Surplus.” Profits from other sources than the 
sales of merchandise were credited in a private ledger kept 
by the President of said company, when and as received, 
and were aggregated at the end of each fiscal year. There¬ 
after the total net profits on hand were carried in the 
“Surplus” account. The company did not carry any other 
account or accounts in its ledgers to which profits were 
credited. 

7. The net profits of the company, since 1922 (and prior 
thereto), were not finally ascertained until the end of each 
fiscal year and were not carried as profits in a final figure 
until the end of each year and could not have been exactly 
ascertained except by taking an inventory, but the approxi¬ 
mate profits on sales of merchandise were ascertained at 
the end of each month. The profits other than from sales 
of merchandise were from investments, etc., and were shown 
on a private ledger and were not collected as an entirety 
until the end of each year. 

8 . The dividends paid by said company since January 1, 
1922 (and prior thereto) were charged in said private ledger 
kept by the President of said company to the individual 
stockholders when and as paid, and the aggregate thereof 
was credited to an account carried on said private ledger 

as “Dividends” at the end of each fiscal year. 

64 9. The profits, if any, earned during the year 1926 
prior to January 5th, do not appear on the books of 

the company and could be approximately ascertained, but 
only with considerable trouble. 

10 . The net profits of the company for January, Febru¬ 
ary and March of 1926 from sales of merchandise aggre¬ 
gated $215,472.53 and at the end of each month were first 
carried to the said “Profit and Loss” Account and then 
credited to the said ‘ ‘ Surplus ’ ’ Account. 


11 . The net profits of said company for 1923, 1924, and 
1925, exceeded the amounts paid in dividends during each 
of the respective succeeding years. The net profits during 

1923, 1924, 1925, and 1926 also exceeded the dividends paid 
in those years, respectively. The net profits for 1926 from 
the sales of merchandise alone exceeded the dividends paid 
during 1926. 

12. The following are true excerpts from the minutes of 
the meetings of the Board of Directors of said company dur¬ 
ing the years 1924, 1925, and 1926, at which meetings divi¬ 
dends were declared by said company. Said excerpts are 
all of said minutes relating to the declaration of dividends 
and all dividends paid during said years by said company 
were paid pursuant to said minutes. The excerpts are: 

Extract from the Minutes of the Meeting of February 26, 

1924. 

“On motion of Mr. Myers, seconded by Mr. Ver Planck, 
the following resolutions were unanimously carried: 

65 Resolved: That a dividend of 7% on the Preferred 
stock of this corporation, payable from the net profits 
of the business, be declared, same to be paid in quarterly 
payments of one and three-quarters per cent (1%%) as 
follows: 

March 31, 1924; June 30, 1924; September 30, 1924; De¬ 
cember 30, 1924. 

and that the Treasurer be, and hereby is, authorized to 
make such payments on these dates. 

Also on motion of Mr. Myers, seconded by Mr. VerPlanck, 
the following resolution was unanimously carried: 

Resolved: That a dividend of 5% on the Common 
stock of this corporation be declared payable on March 1st, 

1924, from the net profits of the business, and that the 
Treasurer be, and hereby is, authorized to pay it to stock- 
liolders of record on that date. 

Extract from the minutes of the meeting of April 1st, 1924. 
“On motion duly seconded, it was 

Resolved: That the report of the auditors, R. G. Rankin 
& Company, submitted for the year ended December 31, 
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1923 is hereby accepted by this Board as showing the true 
financial condition of the company and its assets and liabili¬ 
ties and of the net profits of the corporation as of December 
31st, 1923. 

“The President then stated in his opinion the company 
was in a condition to pay a dividend of five per cent (5%) 
on its Common stock in two installments, one of two and 
one-half per cent (2VL>%) on April 30th, and the otlier of 
two and one-half per cent (2^2%) on June 6th, 1924. 

“On motion duly seconded it was 

Resolved: That a dividend of two and one-half per cent 
(21/2%) on the Common stock of this company be and the 
same is hereby declared payable on April 30th, 1924 to 
stockholders of record on that date, and a further dividend 
of two and one-half per cent (2i/^%) on the Common stock 
of this company be and the same is hereby declared pay¬ 
able on June 6th 1924 to stockholders of record on the last 
named date. 

Extract from the minutes of the meeting of July 8th, 1924. 

“On motion of Mr. Myers, duly seconded, the following 
resolution was unanimously adopted: 

66 Resolved: That an extra dividend of five per cent 
(5%) on both Preferred and Common stock of this 
corporation be declared payable from the net earnings, and 
that the Treasurer be and hereby is autliorized to pay one- 
half or two and one-half per cent (2V2%) on July 10th, 1924, 
and the balance of two and one-half per cent ( 2 V 2 %) on 
August 15th, 1924, to stockholders of record on these dates, 
respectively. 

Extract from the minutes of the meeting of January 9th, 

1925. 

“The question of dividends was then discussed and the 
following resolution, duly seconded, was unanimously 
carried. 

Resolved: That the regular annual dividend of 7% on 
the Preferred stock of this corporation be declared payable 
out of the net profits, as follows: 
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One and three-quarters per cent (1%%) on March 31, 
1925. 

One and three-quarters per cent (1%%) on June 30, 
1925. 

One and three-quarters per cent (1%%) on Sept. 30, 
1925. 

One and three-quarters per cent (1*>4%) on Dec. 31, 
1925. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

“On motion of ^Ir. Ver Planck, duly seconded, the follow¬ 
ing resolution was unanimously declared. 

Resolved: That a dividend of 10% on the Common stock 
be declared payable from the net profits of the company, as 
follows: 

Five per cent (5%) on January 15, 1925. 

Two and one-half per cent (2V**%) on March 15, 1925. 

Two and one-half per cent (2%>%) on April 15, 1925. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

Extract from minutes of the meeting of June 19, 1925. 

“Resolved: That four extra dividends amounting in the 
aggregate to twelve per cent (12%) on the outstanding 
capital stock of this cori)oration be declared payable from 
the net profits of the company, and that the Treasurer be 
and hereby is authorized to pay same on the following dates 
to stockholders of record on such dates, respectively, viz: 

Four per cent (4%) on July 10, 1925. 

Four per cent (4%) on September 10, 1925. 

Two per cent (2%) on November 10, 1925. 

Two per cent (2%) on December 10, 1925. 

67 Extract from the Minutes of the Meeting of January 

5, 1926. 

“The President then advised the Board as to the Amount 
of earnings on hand from which dividends could be declared, 
and upon motion duly made and seconded, the following 
resolution was unanimously adopted: 
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Resolved: That the regular annual dividend of 7% on the 
Preferred stock of this corporation be declared payable out 
of the net profits as follows: 

One and three-quarters per cent (1%%) on March 31, 
1926. 

One and three-quarters per cent {!%%) on June 30, 
1926. 

One and three-quarters per cent (1%%) on Sept. 30, 
1926. 

One and three-quarters per cent (1%%) on Dec. 31, 
1926. 

and that the Treasurer be and hereby is authorized to pay 
same to stockholders of record on these dates. 

“Upon motion duly made and seconded it was 

Resolved: That a dividend of 8% be paid to the stock¬ 
holders of record on the Common stock of this company as 
follows: 

Four per cent (4%) on January 15, 1926, to stockholders 
of record on that date, and four per cent (4%) on March 15, 
1926, to stockholders of record on that date. 

and that the Treasurer of this company be and hereby is 
authorized to pay the same to stockholders of record on 
those dates, respectively. 

Kxtract from Minutes of the Meeting of April 6, 1926. 

“The President then stated that there were ample earn¬ 
ings at hand from which to declare dividends for the bal¬ 
ance of the present year, and upon motion duly made and 
seconded, the following resolution declaring dividends for 
the remainder of this year were unanimously adopted; 

“Whereas, the full cumulative preferred dividend of 
seven per cent on the preferred stock of this company com¬ 
puted up to the close of tlie calendar year 1926 has already 
been declared for such calendar year and funds set aside 
for tlie payment thereof, and dividends on the common 
stock of this company to the aggregate of eight per cent 
for the calendar year 1926 have already been paid, and 
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“Wliercas, in the opinion of the Board of Directors, it is 
desirable now to declare farther dividends payable in the 
year 192() ont of surplus corporate earnings over and above 
the funds so set aside for the payment of said preferred 
dividends for 192G; Therefore be it 
“Resolved, 

G8 “First. That a dividend of two per cent on the 
common capital stock of this company be and hereby 
is declared payable at the close of business on April 15th, 
192G to the holders of the common stock of record on the 
books of the comi)any at that time; this dividend together 
with the eight ])er cent on the common stock of this com¬ 
pany for the year 192G; and 

“Second. That the following further dividends be and 
hereby are declared payable to the stockholders and at the 
times hereinafter designated, viz: 

1. A dividend of four per cent on both the common and 
preferred stock of this company payable at the close of 
Imsiness on June 15th, 192G to the holders of the common 
and preferred stock of record on the books of the company 
at that time; 

2. A dividend of four per cent on both the common and 
preferred stock of this company payable at the close of 
business on August 15th, 1926 to the holders of the common 
and preferred stock of record on the books of the company 
at that time; 

.*>. A dividend of four per cent on both the common and 
])ref(ured stock of this company payable at the close of 
business on October 15th, 192G to the holders of the common 
and preferred stock of record on the books of the company 
at that time; 

4. A dividend of two per cent on both the common and 
])referred stock of this company payable at the close of 
business on December 15th, 1926 to the holders of the com¬ 
mon and prefei-red stock of record on the books of the com- 
[)any at that time. 

Id. ddie balance sheets of said Company as of December 
31, 1925, and December 31, 1926, showed assets and liabili¬ 
ties as follows; 
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Assets. 


Current Assets: Dee.3i, 19:25 

Cash . $374,283.38 

Notes Receivable. 9,417 06 

Accts. “ (less reserve 

for bad debts). 263,504 69 

Temporary Investments 

(Book Value) . 1,259,856 77 

Accrued interest on invest¬ 
ments . 19,522.20 

Inventories . 791,565.34 


Carried forward . $2,718,149 44 

69 

(Brought forward).... $2,718,149 44 
Deferred charges to future 

operations. 96,156 47 

Permanent Investments .... 1,000 00 

Fixed Assets: Plant, land and 
building, machinery, etc . . . 1,100,761 35 

Trademarks (at cost). 10,388 73 


Total Assets . $3,926,455 99 


Liabilities: 

Accounts Payable . $33,782 52 

Trade Acceptances Payable. . 199,207 98 

Reserve for taxes, commis¬ 
sions, etc. 162,642 02 

Capital stock: Preferred is¬ 
sued . 144,700 00 

Capital stock: C 0 m m o n is¬ 
sued . 2,236,000 00 

Surplus . 1,150,123 47 


Total Liabilities . $3,926,455 99 


Dee. 31,1926 

$423,178 46 
756.50 

232,540 36 

1,382,351 20 

21,097.12 
703,363.79 

$2,763,287 43 

$2,763,287 43 

111,888 82 
1,000 00 

1,041,417 92 
11,213 88 

$3,928,808 05 


$14,418 91 

138,011 63 

144,700 00 

2,242,100 00 
1,389,577 51 

$3,928,808 05 
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14. During the years 1924, 1925, and 1926 it was never 
necessary for said company to convert into cash any tem¬ 
porary or permanent investments in order to pay the divi¬ 
dends declared or payable in said respective years. 

15. There is no provision in the laws of the State of 
New York or in the by-laws of said company providing 
for the payment of dividends from any particular fund or 
account or as to how profits and earnings shall be carried 
or shown on the books of said company. 

16. The real estate designated as ‘‘Ayrshire” in said 
will is a farm situated in the State of Virginia about 50 
miles from the District of Columbia, consists of more than 
600 acres, is improved by a large dwelling house and out¬ 
buildings, and prior to the death of decedent crops of wheat, 
corn, etc. had been planted thereon. The decedent died 
owning hogs, cattle, sheep and valuable horses then on said 
farm, as shown by the inventories filed herein. 

17. Neither of the respondents Helen Buchanan Jones or 
Francis James Buchanan elected to occupy or use 

70 “Ayrshire” ‘as a home’ during the year 1926 and 
the trustees named in said will maintained the said 
property, fed and cared for the said livestock, cultivated 
and harvested the crops planted thereon, filled a silo and 
sowed grain to be reaped in 1927, at a total cost for such 
maintenance and work from the date of the death of de¬ 
cedent to January 1, 1927, of $4,121.56, which included pay¬ 
ment for laborers on said farm, supervisors, two gardeners, 
and feed and supplies, but did not include wages of house¬ 
hold servants, food or expenses which would be incident 
to the maintenance of “Ayrshire” as a country residence. 
Helen Buchanan Jones elected to take possession and to 
assume the expense of maintaining “Ayrshire” beginning 
with January 1, 1927. 

18. Taxes on “Ayrshire” for that part of the year 1926 
subsequent to the death of decedent amounted to $653.99. 

19. The residuary estate of the saijd decedent consisted 
of real estate and personal property, which real estate, 
exclusive of that lying in the State of Virginia, was of the 
agreed value of $662,000, and the gross income arising 
therefrom when and if all thereof was rented approximated 
$29,000. The personal property forming a part of said 
residuary estate has been duly appraised at a sum exceed¬ 
ing $1,200,000 and the income arising therefrom exceeds 


NATIONAL SAVINGS AND TRUST COMPANY ET AL. 


61 


the sum of $49,000.00 per annum. The gross income from 
the real and personal property forming said residuary 
estate exceeds $77,000 per annum. Each of decedent’s 
three children received from said trustees only $1250 per 
month for the seven months from May to December 31, 
1926, a total of $8750 to each child out of the net income 
of said residuary estate. 

71 20. Under dates of May 17, 1923, and April 12, 
1926, the decedent executed two several trust agree¬ 
ments with the National Savings and Trust Company, true 
copies whereof are attached to the answer of respondent 
Helen Buchanan Jones to said petition. Said agreements 
were in full force and effect from the said respective dates 
thereof until the time of the death of decedent when they 
automatically terminated. 

MINOB, GATLEY & ROWLAND, 

Attorneys for Petitioners. 

G. BOWDOIN CRAIGHILL, 

Attorneys for respondent, Helen Buchanan Jones. 

PEELLE, OGILBY & LESH, 

By STANTON C. PEELLE, 

Attorneys for respondent. 

JOHN R. BUCHANAN, 

In proper person. 

WHARTON E. LESTER, 

Guardian ad litem for infant respondents. 

(Endorsement: Stipulation of Agreed Facts. Piled 
Apr. 7, 1927. James Tanner, Register of Wills, D. C., 
Clerk of Probate Court.) 

72 Opinion of the Court. 

The question in this case is whether certain dividends on 
stock of the Bristol-Myers Company, declared on April 6, 
1926, and payable in equal installments on June 15, August 
15, October 15 and December 15, 1926, ^‘to the holders of 
the common and preferred stock of record on the books 
of the company at that time,” should be held by the ex¬ 
ecutor and trustees under the will of James A. Buchanan, 
deceased, as' a part of the corpus of the trust estate or 
treated as income. 
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In May, 1923, several years prior to his death, the testa¬ 
tor transferred 1770 of his 7770 shares of this stock in trust 
‘‘to collect the dividends and income accruing upon said 
shares of stock, when and as the same shall become due and 
payable, and * * * pay the net income thereof in 

quarterly installments to the three children’’ of the testa¬ 
tor in equal shares. The trust was to terminate at the 
death of the creator of the trust. On April 12, 1926, within 
a week of the declaration of the dividends on this stock, Mr. 
Buchanan transferred 1500 additional shares of this stock 
to the same trustees under the same trusts. 

Mr. Buchanan died about a month later on May 18, 1926, 
leaving a will dated October 20, 1921, with codicils dated 
^larch 25,1924, and March 19, 1925. 

The will provides, inter alia, “I give and bequeath 
* * * all of my shares of the capital stock” of the 

Bristol Myers Company to trustees who “shall hold, man¬ 
age and administer said trust property” and collect “the 
income, dividends and profits of said trust property” and 
hold “all of the net income of said shares of stock for 
73 my three children” in equal shares and pay over to 
them “so much of their respective shares of said net 
income of said trust property” as may be necessary to make 
their annual income, including that derived from other 
sources, $15,000 per annum until they respectively reach the 
age of thirty-five years, at which time his or her “respective 
share of said net income of said trust property” shall be 
paid them, and upon the death of any child, his or her issue 
shall be entitled to the parent’s share “of said net income 
of said trust property” until they respectively arrive at 
the age of maturity, when “the balance of said share of 
said net income” shall be paid them, any descendant of any 
such grandchild to be entitled to the parent’s share in “said 
net income” until the determination of the trusts created 
whereupon the balance “of said net income” shall be paid 
them, and if any grandchild die leaving issue, such issue 
shall be entitled to share “in said net income” until the 
trust is terminated, when the “balance of said share or 
shares of said net income” shall be paid over. It further 
provides that upon the death of any child without issue “the 
share of the one so dying in said net income” shall become 
a part of the respective shares of said net income” of the 
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surviving children or their descendants, the descendants to 
take the same interest in such share of “said net income”, 
and that the “portion of the net income, rents and profits 
of the trust property” shall be payable without power of 
anticipation. In paragraph 9 it is provided that the trus¬ 
tees shall have “power to invest any and all accumulations 
of net income” arising out of “said trust property” and 
may change any investment “whether of income accumula¬ 
tions” or “proceeds of sale of said shares.” 

It had been the practice of the Bristol Myers Co. for some 
years to declare dividends payable in quarterly install¬ 
ments to the holders of stock at the time of the pay- 
74 ment of dividends and this practice has extended 
from a time previous to the creation of the first trust 
down to the present time. 

The question here is to determine the intent of the tes¬ 
tator, and that should control the construction of these pro¬ 
visions of the will. Gibbons vs. Mahon, 136 U. S. 549, I do 
not think that the question in this case is to be controlled 
by any questions of ownership of the dividends as between 
the corporation and the holders of its stock. There is little 
difference between the provisions of the trust instrument 
and those of the trust created in the will. The testator evi¬ 
dently looked upon these dividends as income to go to his 
children from the time of the creation of the first trust, and 
his will was made before that time. There is nothing to 
show any intention of the testator to make any hiatus in the 
payment to his children of the dividends on the stock trans¬ 
ferred in the first two trusts and constituting a portion of 
that transferred in trust under the will. It is clear, in my 
opinion, that the testator intended that these dividends 
should be treates as income of the trust property and not 
as corpus, although declared before the creation of the 
trust under the will and payable thereafter to stockholders 
of record at the time of payment. I am strengthened in 
this view by the fact that these dividends were declared 
from earnings made prior to the death of the testator, and 
that part of them which was declared on the stock already 
held in trust would unquestionably have gone to the testa¬ 
tor’s children as income had it not been for the testator’s 
death; and the will having been made for several years be¬ 
fore this, it is hardly conceivable that the testator would 
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not have clearly expressed liis intention to suspend the pay> 
ment of this income, had such been his intention. 

LFiider my construction of the will therefore these divi¬ 
dends should be treated as income and not as corpus. 

JENNINGS BAILEY, 

Justice. 

(Endorsement: Memorandum. Filed Jul. 29, 1927. 
James Tanner, Eegister of Wills, D. C., Clerk of Probate 
Court.) 

75 Decree. 

This cause coming on to be heard upon the petition of the 
Executors of the will of said deceased, filed herein on the 
1st day of November, 1926, the answers thereto, the agreed 
statement of facts, [and other proceedings herein,]* and 
having been argued by counsel and duly considered by the 
Court, it is this 4th day of October 1927, by the Court and 
the authority thereof, adjudged, ordered and decreed, that 
the dividends on the preferred and common stock of the 
Bristol-Myers Company, belonging to said estate, declared 
by resolution of the Board of Directors of said Company, 
passed on the 6th day of April, 1926, and payable respec¬ 
tively June 15, 1926, August 15, 1926, October 15, 1926, and 
December 15,1926, and the dividends on the preferred stock 
of said Company, declared by resolution of said Board of 
Directors, passed on the 5th day of January, 1926, and pay¬ 
able respectively on the 30th day of June, 1926, the 30th 
day of September, 1926, and the 3ist day of December, 1926, 
aggregating One Hundred and Eighteen Thousand, Seven 
Hundred, Fifty-one Dollars and Fifty Cents ($118,751.50), 
shall be held and treated by said Executors as income in the 
settlement of the estate of said deceased. 

76 It is further adjudged, ordered and decreed that 
there is hereby allowed to Wharton E. Lester, Esq., 

for his services as guardian as litem herein, to be paid out 
of the corpus of the estate by the Executors of the will of 
said deceased, the sum of twenty-five hundred dollars. 

By the Court: 

JENNINGS BAILEY, 

Justice. 


[♦Words enclosed in brackets erased in copy.] 
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No objection to allowance to guardian ad litem. 

MINOR, GATLEY & ROWLAND, 

G. BOWDOIN CRAIGHILL, • 

PUTTE, OGILBY & LESH. 

From the foregoing decree Helen Warren Buchanan, 
James A. Buchanan, Fourth, and John R. Buchanan, Jr., 
by their guardian ad litem, Wharton E. Lester, in open 
Court, note an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, which is allowed, and the penalty of the 
bond to cover costs lixed at One Hundred Dollars ($100.00), 
or in lieu thereof a deposit of Fifty Dollars ($50.00) in 
cash with the Clerk of the Court. 

JENNINGS BAILEY, 

Justice, 

(Endorsement: Decree. Filed Oct. 4, 1927. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 

77 Assignment of Errors. 

1 . The Court erred in holding that the dividends on the 
preferred and common stock of the Bristol Myers Com¬ 
pany belonging to said estate, declared by resolutions of 
the board of directors of said company on January 5, 1926 
and April 6, 1926, respectively, and payable subsequent to 
the death of the testator and described in the petition of 
the executors for instructions filed herein, should be held 
and treated by said executors as income in the settlement 
of said estate. 

2 . The Court erred in not holding that the dividends on 
the preferred and common stock of the Bristol Myers Com¬ 
pany belonging to said estate, declared by resolutions of 
the board of directors of said company on January 5, 1926 
and April 6, 1926, respectively, payable subsequent to the 
death of the testator and described in the petition of the 
executors for instructions filed herein, should be held and 
treated by said executors as part of the corpus of the trust 
fund created by testator ^s will. 

3. The Court erred in directing the executors of said 
estate to hold and treat the amount of the said dividends 
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above mentioned as income in the settlement of the estate 
of said decedent, and in not directing said executors to pay 
the same to the trustees named in said will as a part of the 
corpus of the trust fund created by said instrument. 

HELEN WARREN BUCHANAN, 
JAMES A. BUCHANAN IV, 

JOHN R. BUCHANAN, Jr., 

By WHARTON E. LESTER, 

Their Guardian ad Litem, 

(Endorsement; Assignment of Errors, filed on behalf of 
infant respondents by their guardian ad litem. Filed Oct. 
4,1927. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

78 Designation of Record on Appeal. 

In preparing the record on appeal in the above entitled 
cause the clerk will please include: 

1. Petition for instructions, filed November 1, 1926. 

2. ‘‘Paragraph Eighth,’’ “Paragraph Ninth,” and 
“Paragraph Tenth” of the will of said decedent, and 
Codicil thereto dated November 19, 1925. (Omit all other 
parts of will and codicil dated March 25, 1924.) 

3. Order appointing guardian ad litem. 

4. Answer of the infant respondents, filed November 10, 
1926. 

5. Answer of respondent John R. Buchanan, filed No¬ 
vember 10, 1926. 

6 . Answer of respondent Helen B. Jones, filed November 
19, 1926. 

7. Answer of respondent Francis J. Buchanan, filed 
March 11, 1927. 

8 . Agreed statement of facts, filed April 7, 1927. 

9. Opinion of the court. 

10 . Decree dated October 4, 1927. 

11 . Assignment of errors, filed October 4, 1927. 

12 . This designation of record. 

WHARTON E. LESTER, 
Guardian ad Litem for Infant Respondents, 
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Copy of above received this — day of Octiber, 1927. 

MINOR, GATLEY & ROWLAND, 

Attorney- for Petitioners. 
PEELLE, OGILBY & LESH, 

By S. C. PEELLE, 

Attorney- for Respondent Francis J. Buchanan. 
G. BOWDOIN CRAIGHILL, 

Attorney for Respondent Helen B. Jones. 


In Proper Person. 

(Endorsement: Designation of Record on Appeal. Filed 
Oct. 4, 1927. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

79 Form No. 82. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, to ivit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 78, inclusive, to be 
true copies of the originals of certain papers on file in the 
office of the Register of Wills, Clerk of the Probate Court, 
in case No. 34,606 estate of James A. Buchanan, deceased, 
wherein Helen Warren Buchanan, James A. Buchanan, 
Fourth, and John R. Buchanan, Jr., by their Guardian ad 
Litem, Wharton E. Lester, are appellants, and National 
Savings and Trust Company & H. Prescott Gatley (Execu¬ 
tors), Helen Jones Buchanan, John R. Buchanan & Francis 
J. Buchanan, are appellees, the same constituting a full, 
true and correct transcript of record of proceedings had in 
said cause according to the designation of counsel filed 
therein and made a part hereof. 

I further certify. That a deposit of Fifty Dollars ($50) 
in lieu of the bond for appeal, was duly filed by said appel¬ 
lants as per Order of Court on the fourth day of October, 
A. D. 1927. 


G8 H. W. BUCHANAN ET AL. VS. NATL. S. & T. CO. ET AL. 


In testimony whereof, T hereunto subscribe my name and 
affix the seal of the said Probate Court, this 11th day of 
October, A. D. 1927. 

[Seal Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, 

Register of Wills for the District of Columbiay 

Clerk of the Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4651. Helen W. Buchanan et ah, appellants, vs. Na¬ 
tional Savings and Trust Com})any et al. Court of Ap¬ 
peals, District of Columbia. Filed Oct. 11, 1927. Henry 
W. Hodges, clerk. 
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BUCHANAN, Deceased. 


BRIEF ON BEHALF OF APPELLANTS. 


Statement of Facts. 

The executors of the will of said decedent applied to 
the court for instructions as to whether certain divi- 
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dends declared by a corporation constitute a part of 
the corpus of a trust fund created by the will or are 
income under the true interpretation of that instru¬ 
ment. The agreed facts appear of record (Rec., p. 51). 
Attention is hereinafter directed to some which are 
deemed immaterial. The more important facts are 
as follows: 

The testator died May 18, 1926, leaving surviving 
him a married daughter aged 37, who resided in Porto 
Rico; a married son who became 35 years of age 
November 7, 1926, and resides in Virginia; an un¬ 
married son aged 33, who resides in the District 
of Columbia, and three minor grandchildren who 
reside in Virginia with their parents. He left his 
will dated October 20, 1921, and codicils dated, respec¬ 
tively, March 25, 1924, and November 19, 1925 (p. 10). 
At the time of his death he owned 7,770 shares of the 
common, and 518 shares of the preferred stock of the 
Bristol Myers Company, a New York corporation, on 
which shares dividends had theretofore been declared 
payable to stockholders of record on the books of the 
company on dates subsequent to his death. These 
shares were transferred in the names of the executors 
who collected the dividends and filed their petition for 
instructions by the court. 

By his will the testator bequeathed all his ‘‘shares 
of the capital stockof the Bristol Myers Company 
to trustees to “hold, manage and administer said 
trust property,’’ to collect “the income, dividends and 
profits of said trust property,” to “hold all of the net 
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income of said shares; of stock” for his three children 
in equal shares, to pay over to them ^‘so much of their 
respective shares of said net income of said trust 
property” as may be necessary to make each of their 
annual incomes, including that derived from other 
sources, $15,000 per annum until they respectively 
reach the age of thirty-five years, at which times to pay 
over his or her ‘ ‘ respective share of said net income of 
said trust property, ’ ’ and upon the death of any child, 
his or her issue to be entitled to the parent’s share ‘‘of 
said net income of said trust property” until they 
severally arrive at the age of maturity, when “the 
balance of said share of said net income” is to be paid 
to such issue, any descendant of any such grandchild to 
be entitled to the parent’s share in “said net income” 
until the determination of the trusts, whereupon the 
balance “of said net income” is to be paid over, and if 
any grandchild die leaving issue, such issue is to share 
“in said net income” until the trust is terminated, 
when the “balance of said share or shares of said net 
income” is to be paid over. It further provides that 
upon the death of any child without issue “the share 
of the one so dying, in said net income,” is to become 
a part of the respective shares of “said net income” 
of the surviving children or their descendants, the 
descendants to take the same interest in such share 
“of said net income,” and that the “portion of the 
net income, rents and profits of the trust property” 
is to be payable without power of anticipation by the 
beneficiary. Upon the death of the children the corpus 
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is directed to be transferred to testator’s grandchil¬ 
dren. Paragraph Ninth of the will (p. 14) provides 
that the trustees shall have “power to invest any and 
all accumulations of net income arising out of said 
trust property” and may change any investment 
“whether of income accumulations, or proceeds of sale 
of said shares.” By a codicil (p. 21) the trustees 
are empowered to sell the shares when they deem best. 

The dividends mentioned were payable pursuant to 
resolutions of the board of directors of the Bristol 
Myers Company passed January 5 and April 6, 1926, 
those of January 5 being “payable out of the net 
profits” of the company (p. 56), and those of April 6 
being pursuant to a preamble reciting that the presi¬ 
dent “stated that there were ample earnings at hand 
from which to declare dividends for the balance of 
the present year,” and that “in the opinion of the 
Board of Directors it is desirable now to declare fur¬ 
ther dividends payable in the year 1926 out of surplus 
corporate earnings.” (p. 57.) The total dividends 
declared in 1926 aggregated 21 per cent on the pre¬ 
ferred and 24 per cent on the common stock, or $567,- 
027 (p. 52). The earnings for 1925 exceeded that 
amount. On December 31,1925, the company had quick 
assets, consisting of cash, notes receivable, accounts 
receivable, and accrued interest on investments, ag¬ 
gregating $666,727.33 (p. 59), more than sufficient to 
pay all dividends declared during 1926. The earnings 
for 1926 prior to January 5 were not ascertained, but 
the earnings for the three months of 1926 to April 1 
were $215,472.53 (p. 53), making the net earnings on 
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hand very largely in excess of the amount required to 
pay the dividends. 

The profits of the company from the sale of mer¬ 
chandise were ascertained monthly, credited to ‘ ‘ Profit 
and Loss” account and thereupon carried to a ‘‘Sur¬ 
plus '' account on its books. Other profits were carried 
to the “Surplus” account, from a private ledger kept 
by the president of the company, at the end of each 
year (p. 53). The dividends declared in 1926 were 
not at an unusual rate, were made payable from earn¬ 
ings theretofore made, and did not constitute a distri¬ 
bution of capital assets, which were unimpaired by the 
payment thereof. 

The lower court held that it was the intent of the 
testator that such dividends should be held and treated 
by the executors as income in the settlement of the 
estate, and so decreed, from which decree the infant 
respondents, by their guardian ad litem, noted an ap¬ 
peal, contending that the dividends constituted a part 
of the corpus of the trust fund created by the will for 
their benefit. 


Assignment of Errors. 

1. The court erred in holding that the dividends on 
the preferred and common stock of the Bristol Myers 
Company belonging to said estate, declared by resolu¬ 
tions of the board of directors of said company on 
January 5, 1926, and April 6, 1926, respectively, and 
payable subsequent to the death of the testator and 
described in the petition of the executors for instruc- 
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tions filed herein, should be held and treated by said 
executors as income in the settlement of said estate. 

2. The court erred in not holding that the dividends 
on the preferred and common stock of the Bristol 
Myers Company belonging to said estate, declared by 
resolutions of the board of directors of said company 
on January 5, 1926, and April 6, 1926, respectively, 
payable subsequent to the death of the testator and de¬ 
scribed in the petition of the executors for instructions 
filed herein, should be held and treated by said ex¬ 
ecutors as part of the corpus of the trust fund created 
by testator’s will. 

3. The court erred in directing the executors of said 
estate to hold and treat the amount of the said divi¬ 
dends above mentioned as income in the settlement of 
the estate of said decedent, and in not directing said 
executors to pay the same to the trustees named in 
said will as a part of the corpus of the trust fund 
created by said instrument. 

BRIEF AND ARGUMENT. 

In the interpretation of a will the intention of 

THE TESTATOR MUST CONTROL AND, IN THE ABSENCE OP AN 
AMBIGUITY, THAT INTENTION MUST BE GATHERED FROM 
THE WORDING OF THE WILL ITSELF. 

In Adams v. Cowen, 177 U. S., 471, the Court, quot¬ 
ing Chief Justice Marshall, said: 

‘‘The first and great rule in the exposition 
of wills, to which all other rules must bend, is 



7 


that the intention of the testator expressed in 
his will shall prevail, provided it be consistent 
with the rules of law. * * * 

These intentions are to be collected from 
his words and ought to be carried into effect if 
they be consistent with law. In the construc¬ 
tion of ambiguous expressions, the situation of 
the parties may properly be taken into view.’’ 
(Italics supplied.) 

In Y. W. Christian Home v, French, 187 U. S., 401, 
the Court said: 

‘ ‘ The cardinal rule is that the intention of the 
testator expressed in his will, or clearly dedrici- 
hie therefrom, must prevail if consistent with 
the rules of law.” (Italics supplied.) 

In Association of Survivors of Seventh Georgia 
Regiment v. Lamer et aL, 55 App. D. C., 156, this Court 
said: 

* * A will * * * should be interpreted 
according to its terms, and, unless those terms 
are ambiguous, no speculation based upon ex¬ 
trinsic evidence should be indulged. * * * it 
will be assumed that the disposition actually 
made by the testator represented his intentions. 
* * * Its [the court’s] function, and sole func¬ 
tion, is to give effect to the expressed intent 
of the testator.” (Italics supplied.) 

If no ambiguity appears in a will, the words used 

THEREIN MUST BE GIVEN THEIR USUAL INTERPRETATION. 

**Quoties in verbis nulla est ambiguitas, ibi 
nulla expositio contra verba fienda est.** Legal 
maxim. 
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(In the absence of ambiguity, no exposition 
shall be made which is opposed to the express 
words of the instrument.) 

In Crenshaw v. McCormick, 19 App. D. C., 494, it is 
said: 


* * * a testator is always presumed to use 
the words in which he expresses himself accord¬ 
ing to their strict and primary acceptation, un¬ 
less, from the context of the will, it appears 
that he has used them in a different sense, in 
which case^^ they will be so construed. 

Association of Survivors, etc., v. Lamer 
et aL, supra. 

In the interpretation of a will resort may be had 

TO SURROUNDING CIRCUMSTANCES ONLY IF THE INSTRU¬ 
MENT ITSELF IS AMBIGUOUS. 

In Travers v. Reinhardt, 25 App. D. C., 577, it is 
said: 


‘ ‘ The words used are plain and unambiguous. 
This being so, they must be given their ordinary 
and usual meaning and cannot be controlled by 
conjecture.’* 

On appeal, the Supreme Court said, 205 U. S., 430: 

“Looking at all the provisions of the will, and 
ascertaining, as best we may, the intention of 
the testator, we perceive no reason for interpret¬ 
ing the words used by him otherwise than ac¬ 
cording to their ordinary, natural meaning. * * * 
Mr. Justice Story, speaking for this Court, said: 
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♦ * • words occur in a will, their plain 

and ordinary sense is to be attached to them, 
unless the testator manifestly applies them in 
some other sense.’ ” 

and, quoting from Lord Eldon (page 431): 

“ ‘where words have once got a clear, settled, 
legal meaning, it is very dangerous to conjecture 
against that, upon no better foundation than 
simply that it is improbable the testator could 
have meant to do one thing by one set of words, 
having done another thing, using other words, 
as to persons in the same degree of relation to 
him.’ »» • • • 

And, further, 

urn * * (jijjg court would not be justified in 
making the proposed substitution unless the 
whole context of the will plainly and beyond 
question requires that to be done in order to 
give effect to the will of the testator. * • • 

We concur with the court of appeals, speaking 
by Chief Justice Shepard, in holding that the 
words in question are unambiguous, and their 
obvious, ordinary meaning must not be defeated 
by conjecture.” 

Applying these principles: The testator bequeathed 
his “shares of the capital stock” of the Bristol 
Myers Company to trustees to “hold, manage and 
administer,” to pay over to his children “all the 
net income of said shares of stock” and ultimately to 
transfer the corpus of the trust property to his grand- 
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children, those in being and those to be bom. He gen¬ 
erally refers to the shares as ‘‘trust property.’’ The 
language used is clear and unambiguous. It would 
seem unnecessary to resort to other circumstances to 
ascertain the intent and the usual interpretation of 
the words used can easily be given. Given such inter¬ 
pretation, it appears that the testator intended the 
“trust property” to consist of the shares of stock, 
necessarily as they were at the time of his death, with 
all incidents, rights, etc., attached, and that he intended 
his children should have the “net income” arising 
from that which he bequeathed to the trustees; nothing 
more, nothing less. He could have expressed himself 
differently had he desired. 

In Lamb v, Lehmann, 110 Ohio St., 59, the will gave 
a trustee shares of stock, with instructions to pay “the 
^Titiro net mnome thereof” to one person for life, with 
remainder over to another. A question arose as to 
which was entitled to certain cash and stock dividends. 
The court, speaking of the testatrix, said: 

“It was her privilege to be very explicit and 
provide in detail what disposition should be 
made as between life tenant and remainderman 
of issues of stock charged against surplus earn¬ 
ings, and, having chosen to make disposition in 
general terms, without defining income or limit¬ 
ing its meaning within or expanding it beyond 
that which would depend upon the regular action 
of the board of directors, she will be presumed 
to have in mind the lawful power and control of 
the corporation over the use and distribution of 
profits. ’ ’ 
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In the instant case, the corporation had the right and 
power to declare dividends, payable at future dates, to 
stockholders of record on such dates, and it is presumed 
the testator had in mind such power and authority and 
wrote his will accordingly. 

That a dividend declared by a corporation forthwith 
becomes a debt from the corporation to the stockholder 
is unquestioned. 

In Wheeler v. Northwestern Sleigh Co., 39 Fed., 347, 
which appears to be a leading case, plaintiff sued to 
recover a dividend declared by defendant upon stock 
owned by the plaintiff. The dividend was declared 
March 1 and by the terms of the resolution was pay¬ 
able May 1 and July 1 thereafter. The defense was 
that after the dividend was declared but before it was 
payable plaintiff sold his stock to another. There was 
no formal assignment or transfer of the dividend. It 
was insisted by the defendant that as a matter of law 
the dividend passed with the stock. The court said: 

‘^Stockholders are, as to the property of the 
corporation, quasi partners, holding per my et 
per tout. The earnings of the corporation are 
part of the corporate property, held by the 
same tenure, and, until separated from the 
general mass, the interest of the stockholders 
therein passes with the transfer of the stock; 
and this irrespective of the time during which 
earnings have accrued. By the declaration of 
a dividend, however, the earnings, to the extent 
declared, are separated from the general mass 
of property, and appropriated to the then stock- 
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holders, who become creditors of the corpora¬ 
tion, for the amount of the dividend. The re¬ 
lationship of the stockholder to the corporation, 
as to the amount of the dividend, is thus 
changed from one of partnership ownership to 
that of creditor. He thereafter stands to the 
corporation in a dual relation—^with respect to 
his stock, as partner and part owner of the cor¬ 
porate property; with respect to the dividend, 
as creditor upon a par with other creditors of 
the corporation. The severance of the earnings 
from the general mass of corporate property, 
and the promise to pay, arising from the decla¬ 
ration of the dividend, works this change. The 
earnings represented by the dividend, although 
the fruit of the general property of the com¬ 
pany, are no longer represented by the stock, 
but become a debt of the company to the in¬ 
dividual who, at the time of the declaration of 
the dividend, was the owner of the stock. That 
the dividend is payable at a future date can 
work no distinction in the right. The debt 
exists from the time of the declaration of the 
dividend, although payment is postponed for 
the convenience of the company. The right be¬ 
came fixed and absolute by the declaration. 
This right could, of course, be transferred with 
the stock by special agreement, but not other¬ 
wise. The dividend would not pass as an inci¬ 
dent of the stock.’’ 

• *••••• 

a legatee of shares is not entitled to a 
dividend thereon declared before, but payable 
after, the death of the testator. The dividend 
forms part of the corpus of the estate and 
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passes to the executor. De Gendre v. Kent, L. 
R. 4 Eq., 283. The dividends are earnings 
growing out of the stock, but when declared are 
immediately separated from it, and exist in¬ 
dependently of it. They are happily likened in 
the case last cited to fallen fruit, which does 
not pass with the sale or gift of the tree.” 
(Italics supplied.) 


In Staats v. Biograph Co., 236 Fed., 454, reported in 
L. R. A., 1917 B, with an annotation on page 736, where 
it is said: 


^‘The declaration of a cash dividend severs the 
amount thereof from the corporate funds and 
makes it the individual property of the stock¬ 
holders: thenceforth the corporation owes the 
stockholders a debt; the provision that it is to 
be paid at such time as directed by the board 
does not absolve the company from this obliga¬ 
tion to the stockholders. Since the declaration 
of a cash dividend creates a debt, such a divi¬ 
dend declared by the directors of a corporation 
cannot be rescinded as against non-assenting 
shareholders, even though the only action taken 
is the declaration thereof. * * * mere 

declaration of the dividend • * * creates a 
debt against the corporation in favor of the 
stockholder the same as any other general cred¬ 
itor of the concern. * * * The doctrine is that 
by the mere declaration, the dividend becomes 
immediately thereby separated and segregated 
from the stock and exists independently of it 
* * * and from thenceforth the right of each 
individual stockholder is changed by the act 
of declaration from that of partner and part 
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owner of the corporate property to a status 
absolutely adverse to every other stockholder 
and to the corporation itself. * * * It follows 
* * * that a cash dividend • * * cannot be 
revoked by the subsequent action of the cor¬ 
poration, for if, by the declaration of the divi¬ 
dend the corporation thereby becomes the 
debtor of the stockholders, it goes without say¬ 
ing, that the debtor cannot revoke, recall or 
rescind the debt * • * without the consent of 
the creditor.” 

In re Kernochan, 104 N. Y., 624, the court said: 

‘‘As soon as the profits on shares of stock are 
ascertained and declared, they cease to be the 
property of the company, and the owner of the 
shares becomes entitled to the dividend. It at 
once forms a part of his estate. The fact that 
they are made payable at a future time is im¬ 
material. The dividend to which the life tenant 
may he entitled as income can only he that which 
the company declares after that relation is ac¬ 
quired. In this case the dividend represented 
profits, or income, but had become a debt before 
the will took effect.” (Italics supplied.) 

The Kernochan case was followed in In re Osborne, 
209 N. Y. 450, where the question arose as to how 
certain stock dividends should be apportioned, the 
earnings out of which they were paid having been 
made partly before the testator’s death and partly 
after. The widow was entitled to the “net rents, is¬ 
sues, income and profits” from the time of the testa- 
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tor’s death. The Court cites In re Kernochan, with 
approval, and says, 

“The capital of the trust fund should • * • 
be preserved * * * as acquired from the 

testator or the maker of the trust.” 

Such is the law in New York where the Bristol 
Myers Company does business. 

The case of DeGendre v. Kent above cited is a lead¬ 
ing English case. A dividend was declared payable 
July 15 and January 15 out of profits theretofore 
earned. The testatrix died December 31. It was held 
that the January dividend formed a part of the corpus 
of her estate. The testatrix bequeathed the shares to 
trustees to pay the income therefrom to a person 
named with directions as to disposition of the corpus. 
The court said, 

“As soon as the dividend was declared, al¬ 
though payment, for the convenience of the 
company, was postponed until the following 
January, from that moment the testatrix be¬ 
came entitled to it, although she could not have 
then recovered it, and it would have passed to 
her legatee had she specifically bequeathed it. 
I cannot distinguish it from the case of a bill 
of exchange at six months given by the com¬ 
pany, upon which, although payment, for the 
convenience of the company, is postponed, a 
present claim would arise. The dividend, there¬ 
fore, which was earned in the lifetime of the 
testatrix, though declared payable at a future 
time, was a debt to her at the time of her death, 
and formed a part of the corpus of her estate.” 
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In the instant ease the dividends declared may be 

likened to a bill of exchange payable to the testator if 

he continued to hold it, but to his transferee if it were 

negotiated. In either event a part of the corpus of 

$ 

his estate. 

The principles now invoked are quite fully set forth 
in; 

6 Fletcher, Cyclopedia of Corporations, Sec¬ 
tions 3653, 3675, 3676, 3705, 3711 and 3727. 

Clark & Marshall’s Private Corporations, Sec. 
526, 7 (p. 1614). 

McLaren v. Crescent Planing Mill Co., 117 Mo. 
App. 40. 

Bose V. Barclay, 45 L. R. A., note, page 392. 

These authorities are so apt and in such concise 
form that to quote from them would be in effect to copy 
them. There appear to be no accepted authorities 
to the contrary. McLaren v. Crescent Planing Mill 
Company is probably more frequently cited in text 
books and on more propositions on the subject under 
consideration than any other case, and may therefore 
be considered a leading case. The note to Rose v. 
Barclay, supra, deals with the rule applicable between 
testator and legatee. 

The testator almost invariably refers to that which 
his children are to receive as the ‘‘net income” from 
the “trust property.” It is presumed he used the 
words “net income” advisedly and that he knew what 
they meant. They have a meaning usually given them 
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which, it is submitted, should be given them now un¬ 
less a contrary intent appears /rom the wording of the 
will, for as this court has said ‘^No speculation based 
upon extrinsic evidence will be indulged.” It will not 
be contended the will contains aught qualifying the 
usual meaning of ‘‘net income.” It is sought to 
change the meaning by extraneous matters. The court 
bases his opinion almost wholly upon what the testator 
did several years after he executed the will, concluding 
that because he made certain trusts in 1923 and in 
1926 (the will being made in 1921), giving his children 
the income from certain of the shares of stock, there¬ 
fore he intended that the income from all his stock 
should go to his children, even though, it must be con¬ 
ceded, it was not “income” as usually defined, and 
even though he more than compensated his children 
by giving them the income from his residuary estate, 
and could not possibly have anticipated that the cor¬ 
poration would use the language quoted in declaring 
a dividend fiv^e years later. 

“Income” imports something distinct from prin¬ 
cipal, is in contradistinction to “principal” and is 
usually defined as derived from “principal.” The 
testator bequeathed his “shares of stock.” They con¬ 
stituted the principal of the trust property. Unless 
the contrary appears, these shares became vested in 
the trustees named in the will in the condition in which 
they were found on the day of testator’s death. Ex¬ 
actly the same interest was conveyed by the bequest 
as would have been by a sale and transfer of the stock. 

3A; 
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Either method of transfer would carry the shares 
in their then condition, together with all rights and in¬ 
cidents thereto. Exactly the same interest was con¬ 
veyed by the bequest to the trustees as would have 
been had the bequest been absolute to an individual. 
Undoubtedly, such individual would have taken the 
shares and the dividends attached, and no part thereof 
would have been ‘‘income” of the legatee. Generally, 
“income” from a trust fund is only that which is de¬ 
rived from that which is bequeathed, not a part of that 
which is bequeathed. Such general acceptation of the 
term used should be now applied unless the contrary 
appears from the will itself. 

The trust was created, as the will declares, “for the 
express purpose of protecting my children and de¬ 
scendants from want and inconvenience, by reason of 
the vicissitudes of life, so far as reasonable foresight 
can prevent,” and to that end the testator bequeathed 
less than half of his property, to be ultimately con¬ 
veyed to his descendants other than his children, but 
his children are to receive the income therefrom dur¬ 
ing their lives. He left more than half of his estate 
for present distribution amongst his children or for 
their benefit. Each class (children and grandchildren) 
is entitled to equal consideration and protection. The 
proposition of providing for the support of his chil¬ 
dren from the day of his death is not believed to be in¬ 
volved, though concededly they are entitled to the in¬ 
come of the trust property from the day of the death 
of testator. They were all of age, not shown to be in 
want or unable to provide for themselves, and well pro- 
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vided for by other provisions in the will. The primary 
object of this bequest over was to provide for the 
grandchildren, not the children. 

The primary object of a bequest to trustees to col¬ 
lect and pay income to one for life, with remainder 
over, is to preserve the corpus of the estate for the 
ultimate beneficiary. The providing of income for the 
life tenant is the secondary object. 

Mendenhall’s Appeal, 151 Pa. St., 214. 

A trust fund usually consists of that which is be¬ 
queathed to the trustee and usually includes all the 
trustee receives at the death of the testator. Unless 
the contrary appears in the wording of the will, the 
remainderman is entitled to the trust fund as it was at 
the death of the creator of the trust. In re Garten- 
laub, 185 Calif., 375, reported with annotations in 24 
A. L. R., 9. The trustee must pass on to the remainder¬ 
man all he receives from the testator, parting mean¬ 
while only with that which is produced by that which 
he received. 

On the dates the dividends in question were declared 
they became debts due the shareholder (the testator), 
payable by the corporation, and constituted a part of 
the corpus of his estate. They were attached to the 
shares, incident thereto, in that if the shares were 
transferred on the books of the corporation they there¬ 
upon became payable to the transferee. The testator 
could have alienated the dividends only by assignment 
of his stock. 

Had these shares been bequeathed outright to an in¬ 
dividual, it would not be questioned that the dividends 
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would have passed with them to the legatee as part of 
the corpus of the bequest. It is not believed that a dif¬ 
ferent law is applicable when the shares are bequeathed 
in trust. A specific legacy passes to the legatee in such 
form as the testator leaves it at the time of his death. 
A specific legacy of bonds to which overdue coupons 
are attached carries the coupons with it. A specific 
legacy of a promissory note on which interest is long 
overdue carries the interest with it. A specific legacy 
of “shares of stock’’ carries all rights and incidents 
attached to the shares at the time of the testator’s 
death. 

Ogden V. Pattee, 149 Mass., 82. 

Had the dividends in question been payable to stock¬ 
holders of record on the day they were declared, though 
at future dates, concededly they would have constituted 
debts due the testator from the corporation, would 
have been detached from his shares, and would have 
formed a part of his residuary estate. It is a general 
proposition that specific legacies carry with them all 
accessions by way of dividends or interest that may 
accrue after the death of the testator, unless the will 
specifies otherwise. Kedfem on Wills, Sec. 468. It is 
equally true that all accessions by way of dividends 
accruing prior to testator’s death form part of the 
corpus of his estate. It is certain that these dividends 
did not arise from any part of the “trust property” 
specifically bequeathed after the trust became effective. 

In 2 Clark & Marshall, “Private Corporations,” 
page 1613, it is said: 


21 


legatee of shares of stock is entitled to all 
dividends declared after the testator’s death, 
although out of the profits earned before, but he 
is not entitled, toiless hy express provision in 
the will, to dividends declared before the testa¬ 
tor’s death, although not payable until after¬ 
wards. Such dividends form part of the corpus 
of the estate and go to tlie executor. 

Where the owner of stock dies after a divi¬ 
dend is declared, the dividend is part of his es¬ 
tate, although not payable until after his death, 
and therefore it does not pass under a clause of 
his will giving the income of his estate to his 
ividow for life; but a dividend declared after his 
death, although payable out of profits earned 
before, will pass as income, instead of going to 
the executor as a part of the estate.” (Italics 
supplied.) 

To assume the testator intended these dividends to 
be paid to his children as income is to assume that he 
knew or contemplated that the Bristol Myers Company 
would declare a dividend payable to stockholders of 
record at some future dates, and that he would die in 
the interim. In that event, it should be assumed he 
would have made clear his intent. It is more reason¬ 
able to assume that he intended all of the debts due 
him, including dividends which had theretofore been 
declared on any and all stock owned by him, to pass 
under the residuary clause of the will, and such as¬ 
sumption will accord with the law on the subject and 
apply to every dividend on every share of corporate 
stock he held. 
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To assume that after the dividends of April 6 were 
declared the testator thought they would be paid to 
Ids children as income if he died before they were paid, 
is merely to conjecture. Nothing appears of record 
to show that the testator knew the wording of the reso¬ 
lution of the Bristol Myers Company. Nothing ap¬ 
pears to show why this particular language was used 
by that company. The testator had no control over the 
language used. After the dividends were declared he 
created a second trust for tlie benefit of his children, 
consisting of 1,500 sliares of that stock, and presum- 

ablv such stock was transferred to trustees. This fact 

* 

is thought to be immaterial. That trust ended at his 
death, and surely the creation of it throws no light 
upon the testator’s intention in 1021 when he wrote his 
will; nevertheless it is argued from that fact that he in¬ 
tended by his will that his children should have these 
debts due to him as “income.’^ 

The status of the shares bequeathed was fixed before 
and at the time of testator’s death. Can it be changed 
after his death? It must be conceded that the trustees 
had the power and right to sell the shares before any 
of these dividends were collected. It must also be con¬ 
ceded that they had no right to sell any part of the 
income payable to testator’s children. Had they sold 
the shares it is not believed that the purchase money 
would be part corpus to be held for the grandchildren 
and part income to be paid to the children, yet such 
would be the logical conclusion of appellees’ conten¬ 
tion. The shares with the dividends attached had a 
certain value on the day of testator’s death. The divi- 
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dends were reflected in the value of the shares to which 
they were attached and from which they could not be 
detached until the dates of payments. The dividends 
payable in the future had a then ascertainable present 
worth. If they constituted ‘‘income” and the trustees 
had sold the shares before they were paid they would 
have been required to compute such then present worth 
of the dividends and pay same over to the children if 
the interpretation given the will by the lower court is 
correct. The fact that the trustees had the power to 
sell these shares before any of the dividends in ques¬ 
tion had been paid would seem to be conclusive as to 
the status of the dividends unless it be determined that 
the trustees had power to so dispose of a part of the 
“income.” 

It must be conceded that if the dividends under con¬ 
sideration had been payable to the stockholders of the 
company of record at the time they were declared, 
though on dates subsequent to the death of the testa¬ 
tor, they would form a part of the corpus of his estate. 
It must be conceded that there is nothing in the will to 
indicate that the testator contemplated a declaration 
of dividends payalde as these are made payable; that 
in fact he could not, and therefore did not, contemplate 
the declaration by the corporation of dividends paya¬ 
ble to its stockliolders of record after his death, and 
that he made no disposition by his will of such divi¬ 
dends, as such, either as corpus or income. It must 
also be conceded that the language used by the corpora¬ 
tion cannot affect the interpretation of the will or aid 
in ascertaining the intention of the testator, and it must 
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be presumed that the latter had in mind the lawful 
power and control of the corporation over the use and 
distribution of its profits. 

It was argued that the testator did not have what 
may be termed a vested interest in these dividends, 
that his receiving tliem was contingent upon his hold¬ 
ing the stock, that they were not debts due him, that 
the general dominant purpose of the will is that the 
grandchildren should ultimately receive the ‘‘shares of 
stock’’ (not as they were at testator’s death but di¬ 
vested of dividends then incident thereto), that the 
children were entitled to all else, and that such being 
the general intent of the will the testator would have 
so expressed himself had he anticipated the declara¬ 
tion of dividends in the form in which they were de¬ 
clared. 

Such conclusion is mere conjecture, not an interpre¬ 
tation of the words used in the will, and would lead 
to confusion as a precedent. It would be better for the 
usual interpretation given the words used to be applied 
and that it be assumed that the testator intended his 
children to have the “net income” arising after his 
death from the “trust property” and his grandchil¬ 
dren to receive all else. 

If it is to be assumed that the testator would in 
terms have provided by his will for the application of 
the dividends as income had he anticipated the declara¬ 
tions in their present form, it must also be assumed 
that had he anticipated such dividends would be de¬ 
clared payable to stockholders of record on the dates 
of the declarations that he would have provided in his 
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will for the application of the dividends as income. 
Either would be a violent assumption, for he must have 
anticipated the possibility of his death after the decla¬ 
ration of dividends by some corporation in which he 
owned shares and before such dividends were actually 
paid. 

The court will place itself in the position occupied 
by the testator when he made the will, Cruit v, Owen, 
25 App. D. C., 514; Blake v, Hawkins, 98 U. S., 315; 
Adams v. Cowen, 177 U. S., 471; and apply the test as 
stated in the case last cited: 

‘‘The interpreter may place himself in the po¬ 
sition occupied by the testator when he made 
the ivill, and from that standpoint discover what 
was intended. * * * What was the intention of 
the testator? Suppose that on the next day 
after making this will he had died, upon what 
basis would the distribution of his estate have 
been made?’’ (Italics supplied.) 

No surrounding circumstances existing at the time 
the testator made his will appear in the record other 
than the existence of his children and their ages. Had 
the testator died the day after making his will, and 
had similar dividends been then payable there is 
nothing in the will to indicate that the testator desired 
any interpretation other than that which the law would 
place upon the words he used, and, of course, the trusts 
subsequently created cannot avail in interpreting the 
will. If it be conceded that these dividends would form 
a part of the corpus of testator’s estate had they been 

4A; 
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declared payable to the then stockholders of record 
instead of those of future dates, as would seem to be 
undoubted, then the interpretation of the will asked 
by appellees is dependent upon the language of 
another, the corporation. 

Other extraneous circumstances are thought to be 
influential by some of the appellees and appear in the 
agreed statement of facts. It is contended that tes¬ 
tator ^s daughter needed these dividends in order to 
operate a farm during 1926, which in fact she did not 
operate. The provision in the will that she could, if 
she should so elect, reside on the farm cannot indicate 
an intention that she should have dividends declared 
five years later, for when the will was written it pro¬ 
vided that if she elected to reside on the farm she 
should receive but $15,000 per annum (and should 
assume the cost of its operation), for she was then not 
35 years of age and the residuary estate alone pro¬ 
duces more than such stipulated income. 

That the will was written by “one learned in the 
law’^ is evident, and that fact makes it more difficult 
to believe that the testator meant something that the 
draftsman did not write and that the testator did not 
read or sign. If the matter was overlooked, or not 
anticipated, the law applicable to the words used 
shbuld apply, and no thought given as to what the 
testator would have done had he known the future. 
It is to be presumed that the will was drafted accord¬ 
ing to his instructions and that when it was read by the 
testator it complied with his instructions and meant 
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what he wanted. Nor can it be presumed that the 
testator could have anticipated that a corporation in 
which he was a stockholder would vary the usual 
method of declaring dividends to stockholders by mak¬ 
ing them payable not to present, but to possible future, 
stockholders. The court is really asked to say 
whether, if testator had known that the corporation 
would make these dividends payable to stockholders 
of record on dates after his death he would have be¬ 
queathed them to his children. Had they been pay¬ 
able to him after his death his children would not 
receive them as income, for two would receive them 
upon arriving at 35 years of age as principaly and one- 
third would be retained for the benefit of the daughter 
as principal, not income. To argue that if the testator 
had or could have anticipated the conditions he would 
have written his will otherwise is to substitute one 
mind for another. There is no difficulty in giving the 
usual interpretation to the words used in the will which 
are free from ambiguity, and declaring the law as 
applied to such words. 

The questions presented are: What is payable to the 
children, ‘‘net income’’ according to its usual defini¬ 
tion plus something incident to the shares, or “net 
income” arising from that which was bequeathed to 
the trustees? What is held for the remaindermen, the 
trust estate as it was received by the trustees, the 
shares and all incident to them, or the trust estate 
minus that which was attached to the shares of stock 
at the time of the testator’s death? 
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The lower court thought there was nothing in the 
will to indicate an intention on the part of the testator 
to permit a hiatus in the payments to his children of 
dividends on the stock in question and that therefore 
he intended them to be income, saying that it is hardly 
conceivable that the testator would not have clearly 
expressed his intention to ‘‘suspend’’ the payment of 
dividends as income had such been his intention. It is 
submitted that the fact that the testator desired these 
dividends to be income must affirmatively appear in 
the will to be so interpreted and that no negative 
presumption should be indulged. If the intent does 
not aflSrmatively appear it should not be presumed. 
There can be no “suspension” of payments which 
have never begun. Payment of dividends under trust 
agreements made subsequent to the will are no 
criterion by which to judge prior intent. 

In their answers to the petition herein (pp. 35, 45) 
two of the respondents aver, upon information and 
belief only, that the dividends under consideration did 
not represent earnings of the company for a period 
prior to the time they were declared but were paid 
from “current earnings,” implying, though not alleg¬ 
ing, that they were paid from profits earned after the 
decedent’s death. This contention is nullified by the 
agreed^facts, nevertheless the argument was made in 
the court below. The conclusion from such contention 
would be that the dividends declared in 1926 were 
mere promises to pay from profits the directors hoped 
or expected thereafter would be made. The minutes 
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of January 5 (p. 56) declare that the ‘‘earnings on 
hand’’ justified the dividends and they were made 
“payable out of net profits,” and at the meeting of 
the board April 6, 1926, the president stated that 
“there were ample earnings at hand” from which to 
declare the dividends and it was thought desirable to 
declare them “out of the surplus corporate earnings.” 
These declarations of dividends were irrevocable and 
conclusively show that the dividends were payable out 
of the surplus profits theretofore earned and then held 
in the form of “quick” assets. The proposition that 
dividends are payable out of future earnings is a con¬ 
tradiction in terms. “Dividend” means a division of 
something then existing. A declaration of a dividend 
payable out of expected profits would be void as con¬ 
trary to public policy, would not be a debt to stock¬ 
holders but merely a promise based upon a hope, 
necessarily void if anticipated profits were not made, 
and probably revocable if the earnings were insuffi¬ 
cient to justify the hoped for payment. 

The “quick” assets of the company at the end of 
December, 1925, amounted to $666,727.13, as shown by 
the balance sheet of that year (p. 59). By April 1, 
1926, at least $215,472.53 additional earnings had been 
made, from the aggregate of which the total dividends 
for 1926, of $567,027, could be paid. 

Dividends can lawfully be declared and paid only 
out of profits theretofore made and presently held. 
It is immaterial hoW such profits are carried on the 
books of the company, whether as “profits,” “sur¬ 
plus,” or otherwise, for such bookkeeping terms do 
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not affect the meaning of surplus profits,’^ from 
which dividends can only be paid. 

14 Corpus Juris ‘‘Corporations,” pages 802, 
803. 

7 Ruling Case Law, “Corporations,” Sec. 261. 

In Warren v. King, 108 U. S., 398, it was held that 
dividends could only be paid out of “net profits,” and 
in a note in the Lawyers ’ Edition we read: 

“Interest or dividends on preferred shares 
can only be paid out of profits actually earned; 
any agreement to the contrary is opposed to 
public policy and void. 

Lockhart v. Van Alstyne, 31 Mich., 76. 

Macdougall v. Jersey Imp. Hotel Co., 2 
Hem. & M., 528. 

Pittsburgh, &c. Ry. v. Alleghany Co., 63 
Pa. St., 126. 

Thompson v, Erie Ry., 42 How. Pr., 68.” 

In Lockhart v. Van Alstyne, 31 Mich., 76, 79, Cooley, 
J., said: 


“A dividend to the stockholders of a corpora¬ 
tion, when spoken of in reference to an existing 
organization engaged in the transaction of busi¬ 
ness, and not of one being closed up and dis¬ 
solved, is always, so far as we are aware, under¬ 
stood as a fund which the corporation sets aside 
from its profits to be divided among its mem¬ 
bers. * • * A dividend among preference 

stockholders exclusively, i^ understood to imply 
that the said dividend has been realized as 
profits, • * * We hazard nothing in saying 
that this is the primary and universal under- 
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standing of a dividend on stock, except when 
made use of in respect to a final closing up and 
distribution of assets.” (Italics supplied.) 

In Mobile & Ohio R. R. v, Tenn., 153 U. S., 486, the 
only matter involving interpretation or construction 
was the meaning to be attached to the word “divi¬ 
dend.” The Court said: 

“ * * * The term ‘dividend’ in its technical 

as well as in its ordinary acceptation means that 
portion of its profits which the corporation, hy 
its directory, sets apart for ratable division 
among its shareholders, Lockhart v. Van Al- 
styne, 31 Mich., 76; 18 Am. Rep., 156; Boone, 
Corp. Sec., 125. 

“ • • # Dividends can he rightfully paid only 
out of pro fits. ’ ’ (Italics supplied.) 

In 14 Corpus Juris, at page 798, numerous definitions 
of “dividend” appear in the accompanying notes, the 
purport of all being that dividends may lawfully be 
declared only out of profits theretofore earned and 
cannot be declared payable out of future earnings. 

Sec. 3658, Fletcher, Cyc. of Corporations, states 
that dividends can only be paid out of the ‘ ‘ profits ’ ’ of 
the company, and Sec. 3659 states that, from the rule 
that dividends can only be paid out of surplus profits, 
it follows that a corporation has not power to promise 
to pay dividends out of future earnings. 

To avoid taking testimony the parties in interest 
agreed upon a statement of facts, some of which are 
thought by the guardian ad litem to be inunaterial, 
e. g.: 
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The fact that the net profits of the company for the 
year 192G exceeded the dividends paid that year is 
thought immaterial except so far as it may tend to 
show that the testator ^s children would and probably 
did receive such earnings from the date of the testa¬ 
tor in the form of subsequent dividends. 

The balance sheet of December 31, 1926, is thought 
immaterial as relating wholly to matters subsequent 
to the date of testator’s death. 

Paragraphs 14, 16, 17, and 18 of the agreed state¬ 
ment (p. 60) are deemed immaterial because they 
merely relate circumstances subsequent to the death of 
testator. The amount paid to each of the testator’s 
children out of the income of 1926, as mentioned in 
Paragraph 19 (p. 61), is considered immaterial for 
although Mrs. Jones may 'have received but $8,750 
from the executors during 1926, she was entitled to 
receive all of the income from her share of the resid¬ 
uary estate as she had then reached the age of 35 and 
would doubtless have received it upon application. 

Paragraph 20 and the trust agreements therein men¬ 
tioned are believed to be immaterial as throwing no 
light upon the intention of the decedent in 1921 when 
the will was written, and the re-publication of the will 
by the last codicil in 1925 does not add to their value. 

Certain allegations in the answers of respondents 
are incorrect and the agreed statement of facts alone 
may be relied upon, for in the writing thereof all par¬ 
ties in interest were better informed. The agreed facts 
in effect supersede all averments by the several parties 
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in interest. The quotations from minutes of the Bris¬ 
tol Myers Company are incomplete in the petition of 
the executors and in the answers of some of the re¬ 
spondents. They are correctly set forth in the stipu¬ 
lation of facts. The computation in the answers of 
certain respondents is erroneous. The first trust 
created in May, 1923, was of 1,770 shares of common 
stock, and the trust of April 12, 1926, was of 1,500 
shares of common stock. The total dividends declared 
on common stock in 1926 at 24 per cent under the first 
trust would aggregate $42,480, or $14,160 to each 
child; under the second trust they would aggregate 
$36,000 (not $40,000 as alleged), or $12,000 additional 
to each child. 

The proposition that a pecuniary or a specific legacy 
by one in loco parentis bears interest from testator’s 
death is undoubtedly true, if it further appears that 
the child is ** otherwise unprovided for^* in the will or 
otherwise shown in the will. 

Budd V. Garrison, 45 Md., 418, quoted in Powell 
V, Drake, 19 D. C., 334. 

In Reid v. Dodge, 44 App. D. C., 558, $10,000 was be¬ 
queathed to a grandson for his support and education. 
It was held that the legatee was entitled to the income 
‘‘from the date of testator’s death.” In the instant 
case undoubtedly the testator’s children are entitled 
to all income from the trust fund from the date of the 
testator’s death, and, from the earnings of the com¬ 
pany for 1926 shown by the record, these would appear 

5A; 
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to be quite considerable. The proposition is hardly 
applicable, however, for the question for decision is 
whether the dividends earned and declared before tes¬ 
tator’s death, payable thereafter, are income or are 
part of the trust fund, not how they shall be applied. 
Concededly if they are income from the trust fund they 
should be paid to the children. But it is submitted that 
whatever they may be they are not ‘‘income” from 
that which was bequeathed in trust. They must be 
interpreted to be intended as income to be so used. 
That the corporation has the right to declare dividends 
payable to future stockholders and at future times is 
unquestioned. 

Richter & Co. v. Light, 97 Conn., 364. 

Nutter V, Andrews, 246 Mass., 224, was thought by 
some of appellees to support the proposition advanced 
by them. In that case the subject-matter concededly 
was income from a trust estate payable to one or the 
other of the parties. Here the question to be decided 
is whether or not the subject-matter constitutes income 
within the meaning of the will, or, possibly, is it a part 
of the corpus of the residuary estate? 

It is respectfully submitted that the words used by 
the testator in his will are plain and unambiguous; 
that they have a clear, settled meaning; that they 
should be given their ordinary and general meaning; 
that it is not manifest by the will that the testator used 
them in any other sense than that in which they are 
generally used; that there are no surrounding or ex¬ 
traneous circumstances which vary such meaning; that 
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any other interpretation \vt>uld be from the realm of 
conjecture; that according to the law obtaining the 
dividends in question were debts due the testator at 
the time of his death, forming a part of the corpus of 
his estate, and being attached and incident to the shares 
specifically bequeathed passed with the shares as part • 
of the trust fund created by the will; and that the de¬ 
cree of the lower court should be reversed. 

As no authorities directly in point can be found, the 
decision in this case will doubtless be a precedent to 
be hereafter followed. 

The tenth paragraph of the will provides that all 
costs and expenses shall be paid from the residuary 
estate. 

Respectfully submitted, 

WHARTON E. LESTER, 
Guardian ad litem for Helen War¬ 
ren Buchanan, James A, Buch¬ 
anan, IV, and John R. Bucha/nan, 
Jr., Appellants. 
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Statement. 


This is an appeal from a decree of the Supreme 
Court of the District of Columbia, holding Probate 
Court, instructing the executors of the estate of James 
A. Buchanan, deceased, to treat as income certain cash 
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(lividencls, aggregating $118,751.50, declared on stock 
of the Bristol-Myers Company owned by decedent at 
the time of his death, on May 18, 1926, such dividends 
having been declared prior to testator’s death, but 
payable on several dates in 1926 subsequent thereto, 
to the stockholders of record on such subsequent dates. 

The executors, who are named as appellees, believe 
that the court below correctly decided the question pre¬ 
sented by their petition for instructions as to whether 
such dividends should be considered income payable to 
I the life tenants, or corpus to be held for the remainder- 
j men. Of the three principal beneficiaries under testa- 
I ' tor’s will, his son and daughter, Francis J. Buchanan 
j ^ and Helen Buchanan Jones, also appellees, are entirely 
j satisfied with the lower court’s decision, while the 
I' other son, John R. Buchanan, filed a noncommittal an- 
I swer to the petition and has not appealed from the 

decree. 

This appeal has been taken solely by the guardian 
Ilf cm for John R. Buchanan’s three infant children 
(decedent’s grandchildren), who would have no vested 
interest in the dividends and only a remote chance of 
ever receiving them, even if such dividends should be 
considered part of the corpus of the residuary estate, 
as claimed by appellant. 

The (inestion presented by the record is of greater 
importance to testator’s daughter, Helen Buchanan 
Jones, than to the two sons, because, even if the divi¬ 
dends should be treated as part of the corpus of the 
residuary estate, under the will each son receives one- 
third thereof upon reaching the age of 35 years (one 
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being now over 35 and the other almost 35), but so far 
as the residuary estate is concerned, the daughter is 
given only the income from one-third thereof, with a 
limited power of appointment as to the principal. In 
other words, whether these dividends are considered 
income or corpus, the sons each become entitled to one- 
third thereof on or before reaching the age of 35, but 
the daughter will never receive any of the dividends 
in question unless they are treated as income; if they 
are treated as corpus, she will receive during her life 
only the income from the securities in which one-third 
of the dividends may be invested, in addition to the 
other income bequeathed to her by the will. 


FACTS. 

An agreed statement of facts was tiled in the court 
below and will be found in the Record at pages 51-61. 
Briefly, the more important facts are as follows: 

General James A. Buchanan di ed on ^la y 18, 1926, 
survived by three adult children: (1) Helen Buchanan 
Jones, 37 years old, married, no children; (2) John R. 
Buchanan, who was 35 on November 7, 1926, having 
three infant children, and (3) Francis J. Buchanan, 33 
years old, unmarried (R., 52). 


Provisions of Will. 


General Buchanan left a will dated 
amended by codicils dated March 25, f924, an d Novem¬ 
ber 19, 1925 (R ., 52), whitTi liav^O'th^fin printed in full 
as an addition to the Record. > r 
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The first seven paragraphs of the will relate to quite 
a number of small bequests which are unimportant 
here. Paragraphs Eighth, Ninth and Tenth, which are 
set forth in the Record (R., 10-21), may be summar¬ 
ized as follows. Paragraph Eighth beginning (italics 
being* supplied): 


Paragraph Eiqhth: I give and bequeath t^ 
the National Savings and Trust Company of 
the District of Columbia and 11. Prescott Gat- 
ley, of the same place, and the survivor of 
them, all of my shares of the capital stock of the 
Bristol-Myers Company, a corporation having 
its principal office in the city of New York, 
State of New York, and doing business therein 
and in the State of New Jersey, but, neverthe¬ 
less, in and subject to the following trusts, that 
is to sav: 

“Until the termination, as hereinafter pro¬ 
vided, of the trusts created in and by this. 
Paragraph Eighth, of this my will, said trustees 
and the successor in trust shall hold, manage 
and administer said trust property and shall 
retain all of said shares intact and in one block 
A for a period of three years after my death, and 
shall collect the income dividends and profits of 
said trust property, and, out of the same, pay 
, all taxes and assessments on any and all of the 
property at any time belonging to the trusts 
created in and by this. Paragraph Eighth, of 
this, my will, and also all necessary and proper 
costs, charges and expenses, of any and every 
description, connected with or growing out of 
the trusts created in and by this, Paragraph 
Eighth, of this, my will. 
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After all of said costs, charges and expenses 
are paid, as hereinbefore directed, my said trus¬ 
tees, or the successor in trust, shall hold all of 
the net income of said shares of stock in the 
Bristol-Myers Company in trust for my three 
children, Helen, John Ripley, and Francis 
James, in equal shares, and from time to time 
pay over to my said children so much of their 
respective shares of said net income of said 
trust property as may be necessary to make the 
annual payments on account of income to each 
of said children the sum of fifteen thousand dol¬ 
lars ($15,000), in case the one-third share of 
the income from my residuary estate, as herein¬ 
after provided, be not sufficient to pay to each 
of said children the sum of $15,000 annually 
until they attain, respectively the age of thirty- 
five years, and thereafter to each of my said 
children who attains that age, his or her respec¬ 
tive share of said net income of said trust prop¬ 
erty, together with all accumulations of said re¬ 
spective shares, until their respective deaths” 
(R., 10-11). 

Paragraph Eighth then provides in detail for the 
payment of the income to testator’s descendants, after 
the death of one or more of his children, and for the 
termination of the trust upon the death of the last sur¬ 
vivor of his children, when the corpus is to be divided 
among testator’s descendants then living (R., 11-13). 

Paragraph Ninth defines the powers of the trustees 
with respect to the sale of the stock and reinvestment 
of proceeds (R., 14-15). 

Under Paragraph Tenth the residuary estate is 
vised and bequeathed to the same trustees to pay < 
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third of the net income to each of testator’s three chil¬ 
dren. Upon each of the sons reaching the age of 
35 years, his one-third of the residuary estate is to be 
turned over to him, hut the other third is to l)e held in 
trust to j)ay the income to the daugliter during lier life 
and upon her death, to pay over the principal to her 
issue, if any, or, if she should die without issue, to her 
brothers or their descendants in such manner as she 
may by her will appoint. Paragraph Tenth provides 
that testator’s country residence, “Ayrshire,” shall 
not be sold so long as Helen Buchanan Jones and/or 
Francis J. Buchanan shall desire to reside there and 
pay all expenses of maintenance. A similar privilege 
is given to John R. Buchanan with respect to testator’s 
farm, known as “Heartlands.” Paragraph Tenth also 
defines the powers of the trustees thereunder (R., 
15-21). 

Paragraph Eleventh provides for the disposition of 
the residuary estate, if all of festator’s children should 
die without 

Bv the first 

beipieathed to testator’s son John “to ecpialize, as be¬ 
tween my said son John and my other children, their 
respective shares in my estate, and especially in view 
of the provision I have made for my daughter Helen 
and my son Francis, respecting my country residence, 
‘Ayrshire.’ ” 

Under the second and last codicil, dated November 
10,1925, the provision of Paragraph Eighth of the will 
requiring th^ trustees to hold the Bristol-Myers stock 
for at least three years is changed and the trustees are 


usLciLU, 11 ail ui lusiaLui a uiiiiuiuii a. 

issue. %0j/ ‘7 Z' i 

‘st codicil, dated March 24, 192-/, $25,000 is 
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authorized, in their discretion, to sell said stock at any 
time after testator’s death, provided they give a cer¬ 
tain option to William Bristol to purchase the pre¬ 
ferred stock (R., 22). 


Testator’s Property. 


In addition to the stock of the Bristol-Myers Com¬ 
pany, hereinafter mentioned, the testator owned the 
farms in Virginia described in the will as “Ayrshire,” 
“Heartlands,” and “ Jacciuelin,” and also certain real 
estate of the agreed value of $GG2,000, yielding a gross 
income, if all rented, of about $29,000 per year (R., GO). 
The personal property included in tlie residuary estate 
was valued at more than $1,200,000, yielding a gross 
annual income of about $49,000 (R., GO-Gl). The gross 
income from real and personal property forming the 
residuary estate exceeded $77,000 per annum (R., Gl), 
before deducting income and other taxes, maintenance 
of real estate, commissions and othe r expenses, b ut 
each of decedent’s children received a total o f oiTT^ 
$8,75Crout of the net income of the roftKlnny-y for 


"se^ii months ending December 31,192G (R., Gl). 


< ( 


y y 


Ayrshire: 

The real estate designated as “Ayrshire” in the will 
is a farm in Virginia, consisting of more than GOO 


acres, having a large dwelling and outbuildings 


thereon. At the time of his death, testator owned hogs, 
cattle, sheep and valuable horses on said farm (R., GO). 

In Paragraph Tenth of the will testator provided 
that Ayrshire should not be sold- by the trustees “so 



/i- 
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long as my daughter Helen and my son Francis, or 
either of them, shall desire to reside there,” but if 
they, or either of them, elected to make Ayrshire their 
home, they were required to pay “all expenses and 
charges necessary to the proper maintenance and up¬ 
keep thereof” (R., 17). 

Francis J. Buchanan elected not to make “Ayr¬ 
shire” his home, and as Helen Buchanan Jones during 
the last seven months of 192G did not receive her share 
of the dividends on the Bristol-^Iyers stock, because 
the question presented by this record was pending and 
undetermined, but received only $8,750 as her share of 
the net income derived from the residuary estate, she 
elected not to occupy and thereby incur the expense of 
maintaining Ayrshire during 1926 (R., 60),j^^The trus- 
tees name d in tlie will paid about $5,000 for taxes and 
‘ maiii tcnancQ of AyrshlfF TronT Tlay througlT D^emn- 
ber, 1926, and such sum did not include wages of hoiise- 
' lioldr servants, food and expenses, which would hirre 
been incident to maintaining “Ayrshire” as a country 
residence (R., 60). 

However, Mrs. Jones took possession of Ayrshire on 
January 1, 1927, when she began to receive her one- 
third share of the 1927 Bristol-Myers Company divi¬ 
dends, and thus had available sufficient funds for the 
“proper” maintenance of the farm (R., 60). 

Stock of Bristol-Myers Company and Dividends 

Thereon. 

At the time of his death, decedent also owned 518 
shares of the preferred and 7,770 shares of the com- 
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mon stock of the Bristol-Myers Company, upon which 
dividends at the rate of 21 per cent on preferred and 
24 per cent on common were paid in 1926. In 1926 the 
cash dividends aggregated $197,358, of which $78,- 
606.50 were paid prior to decedent’s death on May 18, 
1926, and^|^l^' ^ly ^,^)^) y^ ^ pay abl e and pai d b et we en 
May 18, 1926, and December 31, 1926 (R., 52). Only 
the latter di\u3*ends, amounting to $rr8^Sf.50 are in¬ 
volved in the present proceeding. 

These dividends were not extraordinary or unusual, 
the rates being only slightly higher than the rates at 
which dividends were paid on the same stock in 1924 
nd 1925. ‘‘All of said dividends were declared and 


pai d from pr ofi^jofsaiH^Cl^^ ho parf of its 
• g^itai^ ei ng us ed for such piifp^e^^ (R., 152^)7 

The capital assets of the company, in which the re- ^ 
maindermen may be interested, were not impaired or 
diminished by the payment of said dividends, but, on i 
the contrary, were increased during 1926, as shown by / 
the comparative tabulated statement in the Record (R., I 
59). Such statement also shows that after payment of I 
the 1926 dividends the company’s surplus was in- f 
creased from $1,150,123.47 at the end of 1925 to $1,- | 
389,577.51 at the end of 1926 (R., 59). The net profits \ 
for 1926 exceeded the amounts paid in dividends in 
1926 (R., 54). 

Declaration of Dividends, 

All of the 1926 dividends were declared at two meet¬ 
ings of the board of directors on January 5, 1926, and 
April 6, 1926. 

2h 
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The minutes of the meeting on January 5, 1926, con¬ 
tained the following (italics supplied): 

‘‘The president then advised the board as to 
the amount of earnings on hand from which 
dividends could be declared, and upon motion 
duly made and seconded, the following resolu¬ 
tion was unanimously adopted: 

''Resolved: That the regular annual divi¬ 
dend of 7 per cent on the preferred stock of 
this corporation be declared payable out of the 
net profits as follows: 

“One and three-quarters per cent (1%%) on 
March 31,1926. 

“One and three-quarters per cent (1%%) on 
June 30, 1926. 

“One and three-quarters per cent (1%%) on 
Sept. 30, 1926. 

“One and three-quarters per cent (1%%) on 
Dec. 31, 1926. 

And that the treasurer be and hereby is author- 
j ized to pay same to stockholders of record on 
J these dates. 

' “Upon motion duly made and seconded, it 
was 

"Resolved: That a dividend of 8 per cent be 
paid to the stockholders of record on the com¬ 
mon stock of this company as follows: 

, “Four per cent (4%) on January 15, 1926, to 
I stockholders of record on that date, and four 
I per cent (4%) on March 15, 1926, to stockhold- 
I ers of record on that date. And that the treas- 
/ urer of this company be and hereby is author- 

/ ized to pay the same to stockholders of record 

on those dates, respectively** (R., 56-57). 
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The following extract is taken from the minutes of 
the meeting on April 6,1926 (italics supplied): 

‘‘The president then stated that there were 
ample earnings at hand from which to declare 
dividends for the balance of the present year, 
and upon motion duly made and seconded, the 
following resolution declaring dividends for the 
remainder of this year were unanimously 
adopted: 

“Whereas, the full cumulative preferred divi¬ 
dend of 7 per cent on the preferred stock of 
this company computed up to the close of the 
calendar year 1926 has already Been declared 
for such calendar year and funds set aside for 
the payment thereof, and dividends on the com¬ 
mon stock of this company to the aggregate of 
8 per cent for the calendar year 1926 have al¬ 
ready been paid, and 

“Whereas, in the opinion of the board of 
directors, it is desirable now to declare further 
dividends payable in the year 1926 out of sur¬ 
plus corporate earnings over and above the 
funds so set aside for the payment of said pre¬ 
ferred dividends for 1926; therefore be it 
Resolved, 

“First, That a dividend of 2 per cent on the 
common capital stock of this company be and 
hereby is declared payable at the close of busi¬ 
ness on April 15th, 1926, to the holders of the 
common stock of record on the books of the 
company at that time; this dividend together 
with the 8 per cent on the common stock of this 
company for the year 1926; and 

“Second, That the following further divi¬ 
dends be and hereby are declared payable to 
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the stockholders and at the times hereinafter 
designated, viz.: 

^‘1. A dividend of 4 per cent on both the com¬ 
mon and preferred stock of this company pay¬ 
able at the close of business on June 15th, 1926, 
to the holders of the common and preferred 
stock of record on the hooks of the company at 
that time; 

‘‘2. A dividend of 4 per cent on both the com¬ 
mon and preferred stock of this company pay¬ 
able at the close of business on August 15th, 
1926, to the holders' of the coinmon and pre¬ 
ferred stock of record on the hooks of the com¬ 
pany at that time; 

“3. A dividend of 4 per cent on both the com¬ 
mon and preferred stock of this company pay¬ 
able at the close of business on October 15th, 
1926, to the holders of the common and pre¬ 
ferred stock of record on the hooks of the com¬ 
pany at that time; 

“4. A dividend of 2 per cent on both the com¬ 
mon and preferred stock of this company pay¬ 
able at the close of business on December 15th, 
1926, to the holders of the common and pre¬ 
ferred stock of record on the hooks of the com¬ 
pany at that time^^ (R., 57-58). 


Trusts Which Terminated upon Testator’s Death. 

On May 17, 1923, testator conveyed 1,770 shares of 
j his 7,770 shares of the common stock of the Bristol- 
Myers Company to the National Savings & Trust Com¬ 
pany as trustee to pay one-third of the net income 
therefrom to each of his three children, such dividends 
amounting to $35,400 in 1924, $38,940 in 1925 and $42,- 
480 at the 1926 rate (R., 41-42). 
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On April 12,1926, after the declaration of dividends 
on January 5 and April 6,1926, testator conveyed 1,500 
additional shares of said common stock to the same 
trustee to pay the one-third of the net income therefrom 
to each of his three children, such dividends amount¬ 
ing to $36,000 per year, at the 1926 rate of 24 per cent 
(R., 43-44). 

Under these trusts, which are set forth in the Rec¬ 
ord (R., 41-44, 61), each of testator’s three children _ 

wag -T C iehtvmg'ah Tnoome of al)duT$2,000 %Tmo^tl3U^ _ 

about $25,000 per year, but such trusts terminated at 
testator’s death and the stock covered thereby, with 
"‘irre'^olUer Bristol Afyers stock held by him, became 
subject to paragraph eighth of the will. 

ASSIGNMENTS OF ERROR. 

The three asignments of error (R., 65) attempt to 
raise only one question: Was the lower court right in 
instructing the executors that the dividends above de¬ 
scribed should be treated as income in the settlement 
of the estate! 

BRIEF. 

The Guardian ad Litem is Not Entitled to Prosecute 

This Appeal. 

• 

Before discussing the above question on the merits, 
another question arises as to the right of appellant to 
appeal from the order of the lower court. 

In the lower court the executors of the Buchanan 
estate did not contest the right of the guardian ad litem 
to be heard upon the question raised by their petition 
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for instructions, because they desired to have such 
question finally decided in a manner that would be 
binding upon all parties who might have any possible 
interest in the property. 

The other appellees, however, Francis J. Buchanan 
and Helen Buchanan Jones, contend that the infants 
represented by the guardian have no vested but merely 
a remote interest in the dividends under test at or will 
and such guardian is, therefore, not entitled to prose¬ 
cute this appeal. While this question might have been 
raised by a motion to dismiss the appeal, it can be more 
conveniently discussed now upon consideration of the 
entire record. 

Section 226 of the District of Columbia Code pro¬ 
vides that ‘‘any party aggrieved by any final order, , 
judgment or decree of the Supreme Court of the Dis¬ 
trict of Columbia” may appeal therefrom to this Court. 

Construing the statute, this Court has held; 

“It is a condition precedent to the right of 
appeal that the appellant must show that he is 
directly aggrieved by the order appealed from.” 

Barksdale v. Morgan, 34 App. D. C., 549, 
552. 

The Supreme Court of the United States has fre¬ 
quently held that a party to a suit cannot appeal from 
a decree therein rendered if he is not thereby alTected. 
Farmers L. & T. Co. v. Waterman, 106 U. S., 265. 
McCandless v, Pratt, 211 U. S., 437. 

“In legal acceptation a party or person is ag¬ 
grieved by a judgment, order or decree, so as to 
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be entitled to appeal or sue out a writ of error, 
whenever it operates prejudicially and directly 
upon his property or pecuniary rights or inter¬ 
est, or upon his personal rights, and only when 
it has such effect.’’ 

3 Corpus Juris, 632, citing many illustra¬ 
tive cases. 


Appellant does not contend that the dividends in 
question constitute part of the corpus of the so-called 
Bristol-Myers trust created by paragraph eighth of the 
will. In fact, he could not make such a claim, because 
the corpus of that trust is ‘‘my shares of the capital 
stock of the Bristol-Myers Company,” and no provi¬ 
sion is made for adding anything to that corpus, or 
for administering any principal other than the origi¬ 
nal shares, or proceeds of sale thereof. All net income 
u nder paragraph eighth is to be distributed. — 
Appellant’s theory appears to be that by the declara- \ 
tion of the board of directors of the company, the divi- \ 
dends were completely severed from the stock prior to 1 
testator’s death and should be treated as corpus of the I 
residuary estate governed by paragraph tenth of th^^.^ 

will. - 

—rztTrSaminatioii of Paragraph Tenth (R., 15-21) will 
show that the infants represented by appellant have no 
vested or other right to any of the residuary estate. 
Upon reaching the age of 30, both sons acquired the 
right to becpieath their respective interests in the prin¬ 
cipal of the residuary estate. They had reached that 
age prior to testator’s death. As each son reaches the 
age of 35, he becomes entitled absolutely to one-third of 
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(lie principal of the residuary estate. By Paragraph 
Tenth, the other third of the principal is given to the 
trustees to pay the income to the daughter during her 
life and upon her deatli to divide said third among her 
children, if any. In the event of her death without 
issue, she is given power to leave her third of the 
principal to her brothers, or either of them, or to their 
children, or any of them, as she may direct by her will. 

If, for example, she should becpieath her third of 
the principal of the residuary estate to her unmarried 
brother Francis and he should use the dividends form¬ 
ing ])art thereof (according to appellant’s contention), 
for his own purposes or leave them to some person or 
I)ersons entirely outside of the family, the infants 
represented by appellant would never receive any of 
said dividends. 

Before any of the infant remaindermen can become 
entitled to any of the dividends in dispute, even if 
they are considered corpus, not just one but many con¬ 
tingencies must occur and it is extremely unlikely 
that all of them will occur. John R. Buchanan, upon 
reaching the age of 35 on November 9, 1926, became 
entitled to absolute ownership of his third of said 
dividends, so that the infant remaindermen will 
never receive them under their grandfather’s will. 
Before they can become entitled to Francis J. Buch¬ 
anan’s third of said dividends, four contingencies 
must occur, namely, (1) Francis must die before reach¬ 
ing the age of 35 when he becomes entitled to absolute 
ownership of his third of the dividends (and he is now 
34 years old), (2) Francis must die without issue, (3) 




Francis must die without exercising liis power of ap¬ 
pointment, which he acquired upon reaching the age 
of 30, and (4) John must pre-decease Francis. Be¬ 
fore the infant remaindermen can become entitled to 
Helen Buchanan Jones’ third of said dividends, three 
contingencies must occur, namely, (1) she must die 
without issue, (2) she must die without exercising her 
power of appointment, and (3) she must die before her 
brother John. 

Therefore, while said infants may ultimately re- 
ceive some of said dividends, whether treated as cor¬ 
pus or income, under the wills or as next of kin of 
their father, their aunt or their uncle, they have no 
vested right thereto under General Buchanan^s will 
and accordingly they are not entitled to appeal by their 
guardian ad litem from the order of the lower court 
in this case. 


ARGUMENT ON THE MERITS. 


The quotation from (’hief Justice ^larshall appear¬ 
ing on pages 6-7 of appellant’s brief so concisely states 
the law that it is repeated here: 


“The first and great rule in the exposition of 
wills, to which all other rules must bend, is that 
the intention of the testator expressed in his 
will shall prevail^ provided it be consistent with 
the rules of law. * * * 

“These intentions are to be collected from his 
words and ought to be carried into effect if they 
be consistent with law. In the construction of 


3h 
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ambiguous expressions, the situation of the par¬ 
ties may properly he taken into rieir/^ (Italics 
supplied.) 

Smith V. Bell, G Pet., G8. 

Adams r. Cowen, 177 U. S., 471, 475. 

Taking the above (piotation as a text, we may dis¬ 
cuss: Firstj “the intention of the testator expressed in 
his will” and Second, “the rules of law” applicable, 
and Third, “the situation of the parties,” for con¬ 
sideration if the court reaches the conclusion that 
some of the expressions in the will are ambiguous. 

1. INTENTION OF TESTATOR AS EXPRESSED 

IN THE WILL. 

While the entire will should be studied in order to 
appreciate the care with which the testator provided 
for the disposition of his estate, we are here in¬ 
terested chiefly in Paragraph Plighth, by which testa¬ 
tor separated his large holdings of stock of the Bris¬ 
tol Myers Company from his other property and 
created a separate and distinct trust. The principal 
of that trust was and is “my shares” of said stock, 
or the proceeds of sale thereof. No provision made 
for adding anything to the principal of this trij^t-at 
any time, except the XJrovision authoi’izlng the accumu¬ 
lation of income until each child reaches the age of 35. 

After conveying the shares of stock to the trustees, 
the testator is explicit in his directions as to the 
duties of the trustees in regard thereto. The trustees 
are to first ''cfdlect the income dividends and profits of 
j said trust properly.” Next, out of the same, they are 
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to pay ‘^all taxes and assessments” thereon. After 
paying all such charges, the trustees are to hold ”a// 
of the net income of said shares of stock” in trust 


for testator’s three children in ecpial shares and ”from 
time to time pay over to my said children^^ their re¬ 
spective shares of the net income after they attain 
respectively the age of thirty-five years. Then provi¬ 
sion is made for the payment of income in case of the 
death of any one or more of the children, but as all 
till •ee children ar c still living, it is unnecessary to re- 
view tlie remainiilg^'pITTrl^Ibns'lif^^Pa'ra^graph Eighth 
ill detail. .... i x ;« ^ 

The will contains no provision aiithorizing^he trails-/1 
fer of any of these dividends from the B^Mol-Myers / 
trust governed by Paragraph Eighth to the residuary / j 
estate governed by Paragraph Tenth. 

Testator has thus p lainly e xpressed an intentioi iAa 
have all dividends and income from..said shares dis- 
TKiBUTED^ i^tter payment^ of taxes and assessments 
thefeon. 


Appellant quotes many authorities to the effect that 
the words used in a will must be given their ordinary 
and usual meaning. He then argues that cash divi¬ 
dends, which ordinarily and usually constitute income, 
should be considered corpus in this particular case. 

The Supreme Court of the United States, in Eisner r. 
^lacomber, 252 U. S., 189, stated that ” Income may be 
defined as the gain derived from capital, from labor, 
or from both combined.” The dividends here in ques¬ 
tion were not part of the shares, as claimed by ap¬ 
pellant, but were derived from the shares of stock and 
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should be treated as incotnc, as stated in the decree of 
the court below. 

2. RULES OF LAW APPLICABLE TO LANGUAGE 

USED IN WILL. 


There can be no dispute as to the general rule that, 
unless the will provides otherwise, interest is payable 
on general pecuniary legacies from the expiration of 

one vear after testator’s death. 

% 

Powell V. Drake, 19 D. C., 334. 

.McLane v. Cropper, 5 App. D. C., 270^^ J/i, ‘ 
^ ^ Reid r. Dodge, 44 Apr). D. C., 558. l 

!/ .7r/ 

It is equally well settled that there are several well 
delined exceptions to the general rule, namely, (A) 
where the legatee is a child of testator, (B) where the 
legacy is a life estate only or a life estate which may 
ripen into an absolute ownershii), and (C) where the 
legacy bequeaths specitic property, such as shares of 
stock. Under all of these circumstances, the legatee 
receives interest or the specific income from the date 
of test at or death, unless an intention to the con¬ 
trary is clearly expressed in the will. 

The facts of the present case bring it within all 
three of the above exceptions. 


A. Where Legatee is a Child of Testator. 

This exception has been held in some cases to apply 
only where the legatee is a minor child dependent upon 
testator for support, the exception being stated in a 
leading case, as follows: 
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‘‘Where the testator stands to the legatee hi 
loco parentis, and the latter is otherwise unpro¬ 
vided for, then whether a future time is fixed 
for payment or not, interest will be allowed 
from the testator^s death/* 

Budd V. Garrison, 45 Md., 418, quoted in 
Powell t\ Drake, 19 D. C., 334. 


On the other hand, in Reid v. Dodge, 44 App. D. C., 
558, the legatee was a grandson to whom $10,000 was 
bequeathed for his support and education until he 
reached the age of 25, after which the trustees, at any 
time in their discretion, could turn over the principal 
to him. This Court held that even though the testator 
had never stood in loco parentis to the legatee, the 
legatee was entitled to the income derived from the 
fund from the date of testator*s death, and, as the fund 
was not set apart until later, that he was entitled to 
interest as an equitable equivalent for that income 
from the date of the testator’s death up to the setting 
apart, of the fund. 

In the present case the life tenants are children of 
testator, and paragraph eighth expressly provided 
that this trust was created “for the express purpose 
of protecting my children and descendants from want 


and incon vcnience.** 


The failure to receive these 192(i 


dividends, as her father intended, has already incon¬ 
venienced the daughter to such an extent that she was 
unable to take charge of Ayrsliire and assume the 
expense thereof until January 1, 1927, when she began 
to receive the Bristol-Myers dividends. 


B. Where Legacy is a Life Estate. 

Where a life estate is bequeathed (and the fact that 
the life estate might ripen into an absolute ownership 
makes no ditference), tlie legatee is entitled to the in¬ 
come from testator’s death, during the year of admin¬ 
istration. 


“Where the will does not express an inten¬ 
tion to the contrary, the rule is now general that 
the legatee of the life interest is entitled to re- 
ceiv^e the income or interest from the tune of 
the testator^s death** (citing cases). 

McLane v. Cropper, 5 App. 1). C. 27G, 
297. 

Keid x\ Dodge, 44 App. D. C. 558, 5C9, 
citing cases. 

Xotwithstanding the rule thus announced by this 
Court, on page 19 of his brief appellant states as a 
general rule: 

“The primary object of a becpiest to trustees 
to collect and pay income to one for life, witli 
remainder over, is to preserve the corpus of the 
estate for the ultimate beneficiary. The pro¬ 
viding of income for the life tenant is the sec¬ 
ondary object.” 

citing Mendenhall’s Appeal, 151 Pa. St. 214, in sup¬ 
port of such statement. Applying such generalization 
to the present case, appellant states on the same page 
of his brief: “The prjmar>^ object of this bequest over 
was to provide for the grrrTItlPhil4r«i^nel4he-ehiWrett.’*’ 



Xo such rule is in force in this jurisdiction and it is 
not supported by the opinion in Mendenhall’s Appeal. 
In Mendenhall’s Appeal testator left a fund to trustees 
to invest and pay over the interest “to his niece Caro¬ 
line Hampton during her life and at her decease” to 
pay the principal to her daughter. The court held 
that under the facts of that particular case the testator 
indicated an intention to preserve the corpus of the 
fund for the daughter, but upheld the daughter’s right 
to convey the remainder interest to her mother, the 
life tenant, and tliereby terminate the trust. There is 
nothing in the opinion to the elfect that the providing 
of income for the life tenant was the **secondarij ob¬ 
ject” of the trust. 

According to the weight of autliority, the testator 
is presumed to he more concerned about providing an 
income for life tenants than in preserving the corpus 
for tlie more remote remaindermen. 

“In case of doubt, the construction of a will 
should he in favor of the first rather than of 
the second taker. Tliis is due to the fact that it 
is contrary to the policy of the law to tie up 
property, and because ///c first faker in a will 
is presumed to he the favorite of the festaford^ 
28 R. C. L. 230-231, citing cases. 

In the presen t case, the will shows that General 
""Suchanan was~mucTr'morC^iMeresI^^ pi'o^udtTrsran.. 
income for his three cliUdren, with whoni he Had come 
in contact all their lives, than in preserving the corpus 
for his remote descendants whom he never expected 
to see. When the will was written in 1921 the two 
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oldest grandchildren were young babies and third had 
not been born. He said in the will that the trust was 
created ‘‘for the express purpose of protecting my 
children and ct^ceiuTahts" from want 'aild^TiTcoTiTen- 
ience/’ the children being mentioned first and the de¬ 
scendants secondarily. 

In the present case, Helen Buchanan Jones receives 
only a life interest, while her two brothers receive a 
life interest in the residuary estate which ripens into 
absolute ownership upon their reaching the age of 
thirtv-five vears. 

C. Where Legacy is Specific. 

The foregoing rules apply with greater force where 
the legacy is specific, that is, of particular bonds, notes, 
or specified shares of stock, as in the present case. 

Thus in Libbey’s Estate, 37 Wash. Law Rep., GOO, 
testator bequeathed to his wife certain articles, 50 
shares of stock of the Capital Traction Company and 
25 shares of stock in a local bank. The Supreme Court 
of the District of (’oliimbia held that the legacy was 
specific and that the wife was entitled to the dit'ldends 

collected on the stock by the executors during the first 
year of administration,’’ that is, from date of testator’s 
death. In the Libbey case the court cited authority 
for the proposition that “where the word ‘my’ precedes 
the word ‘stock,’ that is sufficient to indicate that the 
legacy is specific. In the present case, under para¬ 
graph eighth, testator becpieaths *'my shares of the 
capital sock of the Bristol-^Iyers Company.” 



In Perin r. Perin, 41 Wash. Law Rep., 265, testator 
devised liis entire estate to trustees to pay the income 
to his daughter, the first payment to be made upon her 
reaching the age of 18. The court held: 

‘‘The court is unable to see any authority in 
the will for adding the income which may ac¬ 
crue on the corpus of tlie estate as it was at the 
date of the death of the testator to the principal 
estate, thereby increasing the corpus; and must 
therefore hold that the daughter was intended 
by her father’s will to receive, in her own right, 
all the income of his estate that accumulated 
after his death. 

“There may be some discretion vested in the 
trustees and now held by the surviving trustee, 
as to whether this accumulated income should 
all be paid at once on the daughter attaining 18 
years of age; but there is no question in the 
opinion of the court but what she is entitled to 
the whole of this income. 

“Under the authorities it seems clear that 
when a legatee is given the entire life estate 
and income from anj^ property owned by the 
testator, and nothing more is said as to when 
such legatee is entitled to take the income, that 
it begins to accumulate from the date of the 
death of the testator,^* 

Technical Rules Relating to Dividends. 

In 24 A. L. R., 9-122, and 42 A. L. R., 448-460, hun¬ 
dreds of cases are collected upon the many troublesome 
questions relating to the rights of life beneficiaries 
and remaindermen in corporate dividends or distribu¬ 
tions during the life interest. 

4/i 


There is much conflict in the authorities. The Mas¬ 
sachusetts rule was announced in the early case of 
Minot V. Paine, 99 Mass., 108, as follows: simp le 

rule is to regard cash dividends, however large, as in- 


T'crrmr; hnd stock (IIvTdends, however made, aTcapital. ^' 
■^The Pennsylvania rule, sometimes called the Ameri¬ 


can rule, as announced in Earp’s Appeal, 28 Pa., 368, 
and later cases, undertakes to make an apportionment, 
awarding to tlie remaindermen all sums earned by the 
corporation x>rior to testator’s death and to the life 
tenant all sums earned after testator’s death. 

The English Apportionment Act of 1870 provides 
s{)ecifically that dividends, like interest or money lent, 
shall be considered as accruing from day to day, and 
shall be apportionable in respect of time accordingly. 

The early New York cases, such as Kernochan’s Es¬ 
tate, 104 N. Y., 618, place great importance on the 
date of the declaration of the dividendy holding that 
when the dividend is declared, it becomes a debt due 
from the corporation to the stockholders; that if de¬ 
clared prior to testator’s death, the dividend is cor pus y 
and If declared after testator’s death, it is income and 
goes to the life tenant. 

Appellant relies on the line of cases just mentioned, 
but this rule has become obsolete, as hereinafter shown, 
and the courts noiv consider the date when stock be¬ 
comes ex-dividend^^ as the dividing line to he drawn 
between the rights of remaindermen and the rights of 
life tenants. 

Furthermore, Kernochan’s Estate has been greatly 
modified and practically reversed by the later New 
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York cases, beginning with In re Osborne, 209 N. Y., 
450, which adopts a rule somewhat similar to the 
Pennsylvania rule. 

We should also bear in mind that, as the question 
what is to. be-dee.med in come uj iderwill.is^.alwn.ys 
dependent on the iii^ntion of the testator, the ques 
tion must be determined by the law of the State which 
governs the construciron of the will, rather than by 
the law of the State under wbose laws the corpora¬ 
tion in question was formed. Mercer v. Buchanan, 132 
Fed., 501, 502-503. 

The construction of the will now before us, accord- 


ingly, must be delefrained by the laws and authorities 
applicable in the District of Columbia, the domicile of 
the decedent, and not’by the laws or decisions of the 
State of New Jersey, where the Bristol-Myers Com¬ 
pany was incorporated. 

In the District of Columbia, the question has been 
definitely set at rest by Gibbons v. Mahon, 136 U. S., 
549, which disapproves the Pennsylvania rule and ex- 
pressly ^pproves th e Alnssn^lnisettK saving 

/"^^^^^rdin^ly a dividend declared in stock IsTb’^ 
{ be deemed capital, and a dividend in money is 

income, o f naph shared^ _ 


The dividends in the present case were cash, not 
stock,dividends, and were, therefore, income payable 
to the life tenants. 

Gibbons v. Mahon, in which the rights of remainder¬ 
men to certain stock dividends were considered, has 
been criticized by the decisions in some States, but it 
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has been repeatedly reaffirmed by the Supreme Court 
of the United States, especially in the recent income 
tax cases. 

h Towne v. Eisner, 245 U. S., 418; 

(^» Eisner v, Macomber, 252 U. S., 189. 




In Eisner v. Macomber, the Supreme Court makes 
an exhaustive study of the word “income” as applied 
to the rights of life tenants and remaindermen, as well 
as for income tax purposes. 

On page 23 of his brief, appellant contends that “the 
language used by the corporation can not affect the 
interpretation of the will” and argues at length to 
that effect, but the decision in Gibbons v. Mahon, 
plainly indicates that the language used by the direc¬ 
tors in declaring dividends is usually determinative of 
the question whether such dividends should be held as 
corpus for the remaindermen or treated as income pay¬ 
able to the life tenants, in the absence of any express 
provision in the will on the subject. Whether the divi¬ 
dend is capital or income “depends upon the sub¬ 
stance and intent of the action of the corporation, as 
manifested by its vote or resolution.” Gibbons v. Ma¬ 
hon, 136 U. S., 549, 559. 


Ordinary Gash Dividends. 


Most of the many cases cited in 24 A. L. R., 9-122, 
relate to extraordinarv dividends or distributions of 
ca[)ital and surplus. The dividends here inyqlxeiL.ar£ 
ordinary^cash dividends^ which did not become due and 
payable unt il after testator’s death and, therefore, go 
to the persons entitled to the income. 
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As shown by the agreed statement of facts, this 
was not a distribution of capital nor of “surplus,” as 
the term is usually used to designate more or less per¬ 
manent assets which have been added to the original 
capital. The dividends represent a distribution of 
current earnings payable out of “net profits,” as in¬ 
dicated by the declaration of the directors (Edwards 
V. Douglas, 269 U. S., 204). The surplus increased 
during 1926 and was not diminished by the payment 
of dividends. The book value of the capital stock, as 
shown by the comparative statement on page 59 of the 
record, increased during 1926. The capital, as it ex 
isted at the time of decedent’s death, was not impaired 
by payment of the 1926 dividends, so that the remain¬ 
dermen will not lose anything, to which they are en¬ 
titled, if the dividends are paid to the life tenants as 
income. 

Ex-dividend Date. 

The tendency of corporations to declare dividends 
payable to stockholders of record at some future date 
is (piite modern, which accounts for the. fact that the 
cases in which that point has been raised and deter¬ 
mined are nearly all quite modern. The earliest case 
which seems to take up this question was decided in 
1872, the case of Burroughs v. The N, C. Railroad Co.^ 
67 N. C., 376. In that case the board of directors, by 
resolution, declared, 

“an annual dividend of six per cent on the cap¬ 
ital stock of this company, for the fiscal year 
ending the 31st of May, 1870. Three per cent to 
be paid on 1st April, and three per cent payable 
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on the first day of July, 1870, and the transfer 
books be closed from first dav of March to the 
first of April, and from the first day of June 
until the first day of July.” 

) It will be noted that there was no direct provision 
j:equiring^bTi e“"to~4>e a stedtholder~~of record at some 
date subsequent to the passage of the resolution in 
order to be entitled to the dividends. The resolution 
was adopted February 16, 1870, and the stock in ques¬ 
tion was sold and transferred the next day. The court 
said, however, that the provision for the closing of the 
books of the company made the dividends in question 
payable to those holding stock at the respective closing 
dates, and so that the transferee was entitled to the 
dividends in question, and not the transferor. 

The principle in question is recognized not only by 
the courts, but also by the leading text books; thus 
Machen, in his work on the Modern Law of Corpora^ 
tionsy after discussing the old principle that the date 
of the declaration of a dividend fixes the right of the 
stockholders thereto, says, Vol. II, Section 1370: 

“The practice of many companies is to de¬ 
clare a dividend in favor of the shareholders of 
record at some fixed time in the future, payable 
at some time still further deferred. In such 
cases, it is submitted, the legal right to the divi¬ 
dend should vest in those persons who were hold- 
I ers of record, not when the resolution was passed 
f nor when the dividend became payable, but at 
I the time the company by its resolution fixed for 
determining the right thereto.” 
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The case of Nutter v. Andrew, 246 Mass., 224, illus¬ 
trates the modern tendency of giving no importance 
to the date of declaration of the dividend and making 
the ‘‘ex-dividend” date absolutely determinative. 
There dividends declared by the vote of directors be¬ 
fore the death of the beneficiary for life, payable by 
the terms of such vote to stockholders of record on 
dates after her death, and becoming due and payable 
on still later dates, belong to the corpus, and not the 
estate of the life beneficiary. 

Tliis is the converse of the present case and sup¬ 
ports respondent’s contention that the dividends here 
involved, declared prior to testator’s death, but pay¬ 
able on dates subsequent to his death to the stockhold¬ 
ers of record on those subsequent dates, should go to 
the life tenants. 

Early cases in this country hold that when stock was 
transferred on the books of the company, the vendor 
received all dividends declared prior to the transfer 
and the transferee was entitled to dividends declared 
subsequently. 

It must be conceded, however, that it is now the 
universal custom on all stock exchanges and among 
stock brokers to have the “ex-dividend” date control. 
That this has become settled law is recognized by the 
Government in assessing income taxes and estate taxes. 
To ascertain what is corpus or “gross estate” as of the 
date of a decedent’s death. Article 11 of the Estate Tax 
Regulations provides: 


“Dividends on either common or preferred 
stock should be included only where declared 
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prior to the decedent’s death and not reflected 

in the market value of the stock on the dav of 

• 

death. Thus dividends both declared and pay¬ 
able to holders of record on a date prior to the 
decedent’s death should be included, provided 
the stock is valued “ex-dividend” on the date of 
death. 

‘ ‘ Example: A 5 per cent dividend upon stock 
is declared March 1, payable on April 1, to stock¬ 
holders of record on ^larch 15. If the death 
occurred on March 10, and the market value on 
that day was 90, the value to be returned for 
both stock and dividend is 90, the dividend being 
reflected in the market value of the stock. If 
the death occurred on March 20, the dividend is 
not reflected in the market value, and must be 
returned in addition to the market value of the 
stock on March 20.” 

In the present case the dividends here in dispute 
could not have been included in the estate tax return as 
part of the corpus, but had to be included in the return 
of income received by the^execiitors during 1926. No 
other course could have been properly followed under 
the Revenue Act of 1926, and the regulations made 
pursuant thereto. 

It is true that on the dates when the dividends were 
declared, they became a fixed debt of the corporation, 
but the parties to whom the debt was due were not 
known until the dates when the dividends became pay¬ 
able, such dates corresponding to the ex-dividend dates. 
The resolutions of the directors were somewhat un¬ 
usual in the present case in that they undertook to pro¬ 
vide for dividends throughout a number of months fol- 



lowing the declarations, but flin atyrg^dn 


facts shows th at, such dh ddends were payable and actu-, 
ally paid out of current earnings, not out of a surplus^ 

a>>r^ •’mm^^ .m-» \ i^-.. ■ mm** ' *w. 

*‘Whiclinad been accumulated in preceding years. 
EdH^'fds i\ Dbiiglas, 269 U. S., 204. 


It may be argued that the resolutions indicate that 
ample surplus was on hand out of which dividends 
could be paid, if necessary, but it was not necessary be¬ 
cause current earnings or net profits were being placed 
in the surjilus account each month and the dividends 
actually paid in 1926 therefrom were much less than 
the profits earned in 1926. 

Even if they were paid out of previously accumu¬ 
lated surplus, it would not affect the present question 
because in the District of Columbia, we do not follow 
the doctrine of apportionment known as the Pennsyl¬ 
vania rule, which was disapproved in Gibbons v. 
Mahon, 136 U. S., 549, and the later income tax cases. 

In Richter & Co. r. Lii rht. 97 Co nn., 364; 1 16 Atl., 600, 
defendant sold plaintiff certain stock on which a divi¬ 
dend was declared on October 21,1919, payable on Jan- 
uaiw 1,1920, to stockholders ot record on December 26, 
1919. The^^^tt?5*"WG1!^e "made on December 16, 17, and 
19, 1919, after declaration of the dividend, but before 
the ex-dividend date. The court held that the pur¬ 
chaser was entitled to the dividend, reviewing the 
ancient authorities that the date of declaration con¬ 
trolled and pointing out the modern rule that where 
the directors specify an ex-dividend date, the latter 
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date is the dividing line between the right of vendor 
and transferee. In a well-reasoned opinion the court 
said: 


“The power of the directors to declare a 
dividend which shall vest in the stockholders of 
record on the day when their resolution is 
passed implies and includes the power to de¬ 
clare a dividend which shall vest in the stock¬ 
holders of record on another dav. Before the 
declaration, the assets of the corporation belong 
to the corporation, and the stockholders as indi¬ 
viduals have no legal right to any share therein. 
It is the declarat ion of t he dividend that sets 
"apart a portion of the asselFTonbe dlstrlBiilecT 
lis dividends, and vests in eabirstockholder in- 
tliviclually the legal title to his proportion of 
them. Spooner v, Phillips, 62 Conn. 62, 70; 24 
Atl. 524,16 L. R. A. 461; Cogswell v. Second Na¬ 
tional Bank, 78 Conn. 75, 81, 60 Atl. 1059; 14 
Corpus Juris 799; 6 Fletcher 6061. The division 
made by their declaration creates debts in favor 
of certain individuals, and it is wise for the di¬ 
rectors to define to whom these debts shall be 
due and when they shall be payable. Thereby 
the rights of all persons will become fixed and 
absolute. And thereupon the title will vest in 
each individual as one ‘of the payees so named.’ 
Cogswell i\ Second National Bank, 78 Conn. 75, 
8^60 Atl. 1059. 

^It is a matter within common knowledge that 
to ])revent uncertainty and confusion in busi¬ 
ness transactions, often involving the owner¬ 
ship of large sums of money, and to determine 
definitely the rights and obligations of the cor¬ 
poration to its present and to its future stock- 
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holders, arid to fix accurately the status of each 
of them toward the corporation and toward 
each other, i t has long been t he custom of 
directors t^(^lare distinctly,tliat the cHvlSend 
shtrfMT^made to stockholders of record on a 

payahTe a’iiamed day there- 
afferTa^ that the transfer books slmllbe closed 
fron illhe^ first to ^lm"Tater^da>^^r Apparently 
these men, accustomed to control the affairs of 
large business enterprises, have generally 
deemed it wise to declare precisely who shall be 
the persons whose relationship to the corpora¬ 
tion is to be changed, at least in some measure, 
from that of joint owners to that of individual 
creditors, and to prescribe exactly when this 
change shall be made. We know of no reason¬ 
able objection or principle of public policy 
against this custom. Certainly one who is a 
stockholder, of record' Oil the day when a divi¬ 



dend is declared cannot reasonably complain 
because the title to the dividend will not vest in 
him until aTuture day. it is optional with him 
To Tefairrhis -stock until he shall be entitled to 
the dividend,"or to sell his stock at a price 
which has been increased by the dividend 
dared; for it jua v not be assum ed that he would 
at any time sell his st^k withouf^ S'ertrfihg m- 


Tbflrm 1 iOTT'oT^ all Things That would affect its 


value. 

It has been the general rule that the persons 
who are stockholders of a corporation at the 
time a dividend is declared are entitled to share 
in the dividend, regardless of the time when they 
acquired their stock or when the dividends were 
earned, and although the dividends are payable 
at a future date. But careful examination dis- 


* 

i 
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closes that this rule has not been applied in any 
case in which the record shows that the direc¬ 
tors^ resolution in its terms declared that the 
dividend should be made to stockholders of 
record on a future day. We find no authority 
wliicli pretends to limit the power of the board 
of (Tiredoi’s to fix the day when a part of the 
Assets of the corporation shall be separated 
jind_ vest ed._in its stockholders as individuals. 
* * * It was held in Wheeler v. Northwest¬ 

ern Sleigh Co. (C. C.), 39 Fed. 347, that the 
right to a dividend becomes fixed and absolute 
by the declaration itself. If it makes no men¬ 
tion of the time when the division shall be made, 
it may be assumed, as it usually has been, that 
it is intended to make it on the instant; but no 
such assumption can prevail against a positive 
declaration that it shall take effect on a certain 
day. Since it is universally held that the mere 
declaration of a dividend creates debts against 
the corporation in favor of certain stockhold¬ 
ers as individuals, it would be unreasonable 
to withhold from the board of directors the 
power to declare specifically when those debts 
shall begin to exist, and who those creditors 
shall be. Jn the recent textbooks we find the 
statement that by the terms of the resolution 
declaring a dividend it may be vested in stock¬ 
holders of record on a day later than the day 
when the resolution was passed. 6 Fletcher Cyc. 
Law of Private Corporations (1919) 6149; 2 
Cook on Corporations (7th Ed. 1913) 1574; 2 
Clark & Marshall on Private Corporations 
(1903) 1610. 

Richter v. Light, 97 Conn. 364. 
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Result if Stock Had Been Sold Immediately After 

Testator’s Death. 

If the executors had sold this stock shortly after 
General Buchanan’s death, the purchaser would have 
been entitled to the dividends, even though declared 
and even though earned prior to General Buchanan’s 
death. In such event these dividends would never have 
been included in the corpus of General Buchanan’s es¬ 
tate, but it would have been the duty of the executors 
to reinvest the proceeds of sale and the life tenants 
would have been entitled to the income derived from 
such investments in lieu of the dividends. 

As indicated by the decision in Reid v. Dodge, 44 
App. D. C., 558, the life tenants are entitled to the 
specific income derived from property bequeathed 
where the bequest is specific, or interest on the amount 
bequeathed in trust, where the legacy is general, from 
the date of testator’s death until the trust fund is set 
apart and begins to produce an income for the life 
tenants. 

Appellant makes an ingenious argument on pages 
22-23 of his brief, saying that it must be conceded that 
the trustees had power to sell the shares before any 
of these dividends were collected, and if they did so 
the value of the dividends would be included in the 
proceeds of sale and would be corpus, not partly in¬ 
come, but he ignores the fact that such proceeds of 
sale would be earning income in some form during 
1926 which would take the place of the dividends and 
be payable to the life tenants. The executors and trus- 
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tees had no right to depriv^e the life tenants of all in¬ 
come from the corpus during the last seven months of 
1926. If the corpus was kept in the form of shares of 
stock, the life tenants were entitled to the dividends 
thereon; if the corpus was changed to some other 
form of investment, the life tenants were entitled to 
the income derived from such investment. 


3. ‘‘THE SITUATION OF THE PARTIES.’ 


Appellant argues that it is not necessary to examine 
tlie “situation of the parties’’ because the will is un¬ 
ambiguous. Appellees also believe that it is not am¬ 
biguous, but construe it in one way while appellant 
takes exactly the opposite view. The existence of the 
present dispute may indicate that there is some am¬ 
biguity and if the court has any doubt as to the inten¬ 
tion of the testator as expressed in his will, further 
light on the subject may be obtained by investigating 
the circumstances surrounding the testator when he 
made the will, when he republished it by the two codi¬ 
cils, when he created the trusts above described and all 
circumstances up to the time of his death. 

“It is a common remark, that, when inter¬ 
preting a will, the attending circumstances of 
the testator, such as the condition of his family, 
and the amount and character of his property, 
may and ought to be taken into consideration.’’ 

Blake v. Hawkin, 98 U. S., 315, 324. 


The “situation of the parties” has already been set 
forth in the foregoing statement of facts. It may, how- 



ever, be profitable to consider what would be the result 
to the parties if appellant’s contention should be sus¬ 
tained. 


Result if Appellant’s Contention Should be Sustained. 


If the dividends in question should be treated as 
corpus, as claimed by appellant, then each of testator’s 
children would be deprived of all income from Bristol- 
Myers stock from May 18th to Dccembey 


Myers stock irom May Jotn to .uccembey 
although each of said children was receiving about 
$25,000 per year under said trust agreements from 
part of the stock up to May 18, 1926, and imme¬ 
diately after December 31, 1926, each became entitled 
to about $65,000 per year from said stock. In other„ . 
words, payment to the children of dividends on tlie^ 
BriSTSKMyers dividends would be suspended jdu^AJig , 
tTiS"trrSt"'seven months of 1926 and thereafter resumed. 

billy other income payable to the children “during 
said period from the estate was the net income from 
the residuary estate, each child having been paid only 
$8,750 on account thereof for the seven months ending 
December 31, 1926 (R., 61). 

The result to John R. Buchanan was not so disas¬ 


trous because he received a $25,000 cash legacy under 
the first codicil and upon reaching the age of 35 years, 
on November 9, 1926, became entitled to one-third of 
the corpus of the residuary estate. Francis J. Bu¬ 
chanan is not yet entitled to his one-third of the corpus 
of the residuary estate and Helen Buchanan Jones will 
never receive the principal of the third of the residuary 
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estate held by the executors and trustees for her bene¬ 
fit. 

Such a result does not seem to accord with the in¬ 
dention of the testator as expressed in his will, espe- 
j/cially in the first codicil ‘‘to ecpialize, as between my 
11 said son John and my other children, their respective 
shares in my estate.” 

Appellant’s theory is not consistent. He agrees 
with appellees that the specific bequest of the shares 
of stock effected a transfer, upon testator’s death, from 
testator to tlie executors, of the shares as they existed 
at that time. lie then claims that the dividends, which 
had been declared, were then included in and formed 
part of the shares. At the same time, he argues that 
the dividends had been severed from said shares prior 
to testator’s death, by the act of the directors in de¬ 
claring them and had already become a separate debt 
due from the corporation to the stockholders. 

Appellees agree that after the directors declared the 
dividends, they could not rescind their action. The 
dividends became debts due stockholders, but what 
stockholders! Not the stockholders of record on the 
dates when the resolutions were passed, but the stock¬ 
holders of records on the respective dates when the 
dividends were payable, as specified in the resolutions. 
/The stockholders of record on the latter dates were 
.The executors, who were charged with the duty of col- 
j lecting the dividends, paying taxes thereon^, and then 
* paying the net income over to the life tenants. 
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CONCLUSION. 


The reasonable and modern theory is that set forth 
in Kichter v. Light, 97 Conn., 364, which does not con¬ 
flict with any decisions of this Court or of the Supreme 
Court of the United States. Under that theory, divi¬ 
dends, although declared and set apart from the assets 
of the company, did not become separated from the 
shares of stock until the days stated in the resolutions 
of the directors to be the ex-dividend dates. In the 
present case, the ex-dividend dates were also the dates 
upon which the dividends were payable. 

The resolutions of the directors in the present case 
could not have been more explicit. The dividends 
were made payable on certain dates in 1926 to the 
stockholders of record on those dates. Who were the 
stockholders on those dates! Not the remaindermen, 
not the testator, but the executors and the dividends 
were actually paid to the executors on those dates (R., 
53). Upon receipt of the dividends, what were the 
executors to do with them? They were to follow the 
instructions in paragraph eighth of the will, namely, 
pay taxes and assessments thereon and then ‘‘from 
time to time pay over to my said children^^ their re¬ 
spective shares of such net income (R., 11). 

The will did not authorize or instruct the executors 
to add any dividends to the corpus of the Bristol- 
Myers trust, which consisted solely of “my shares” 
of stock, nor did the will direct the executors to trans- 

6 ^ 
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fer aiiv div^deiicls from the Bristol-Myers trust created 
])y paragraph eighth to the residuary estate to be gov¬ 
erned by paragraph tenth. Paragraph tenth does not 
mention or undertake to dispose of any dividends de¬ 
rived from the Bristol-Myers stock. 

After giving the case careful consideration, the court 
below prepared a written opinion reviewing the facts 
and concluding as follows: 

“There is little difference between the provi¬ 
sions of the trust instrument and those of the 
trust created in the will. The testator evidently 
looked upon these dividends as income to go to 
his children from the time of the creation of the 
first trust, and his will was made before that 
time. There is nothing to show any intention 
of the testator to make any hiatus in the pay¬ 
ment to his children of the dividends on the 
stock transferred in the first two trusts and 
constituting a portion of that transferred in 
trust under the will. It is clear, in my opinion, 
that the testator intended that these dividends 
should be treated as income of the trust prop¬ 
erty and not as corpus^ although declared be¬ 
fore the creation of the trust under the will and 
payable thereafter to stockholders of record at 
the time of payment. I am strengthened in this 
view by the fact that these dividends were de¬ 
clared from earnings made prior to the death 
of the testator, and that part of them which was 
declared on the stock already held in trust would 
unquestionably have gone to the testator’s 
children as income had it not been for the testa¬ 
tor’s death; and the will having been made for 
several years before this, it is hardly conceiva- 
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ble that the testator would not have clearly ex¬ 
pressed his intention to suspend the payment 
of this income, had such been his intention. 

‘‘Under my construction of the will therefore 
these dividends should he treated as income and 
not as corpus^^ (R., 63-64). 

When General Buchanan executed his will in 1921, 
he owned this large block of stock and by paragraph 
eighth severed such stock from the rest of his estate, 
creating a separate trust to provide an ample income 
for each of his three children after his death; there¬ 
after he transferred part of the stock to a trustee to 
insure an income of about $25,000 per year to each 
child while he, testator, was still living; he knew that 
these trusts would terminate immediately upon his 
death and intended that his will would then take effect 
so that the income from the same stocks would be 
available immediately for his children; he did not in¬ 
tend that there should be any hiatus or period of many 
months during which payment of income to his children 
from such stocks would be suspended and during which 
dividends collected by the executors would be accumu¬ 
lated for remaindermen, whose interests were fullv 
safeguarded by the will in other ways; he did not in¬ 
tend to have his children deprived of these dividends, 
when he contemplated their assuming immediately the 
considerable expense incident to the “proper mainte¬ 
nance” of several large farms, Ayrshire in the case 
of the daughter and son Francis, and Heartlands and 
Jacquelin in the case of the son John, as set forth in 
the will. 



44 


It is, therefore, respectfully submitted that the de¬ 
cree of the court below should be affirmed. 

BENJAMIN S. MINOR, 

Attorney for Executors of Estate of 

James A. Buchanany Deceased. 

PEELLE, OGILBY & LESH, 
Attorneys for Francis J. Buchanan. 

G. BOWDOIN CRAIGHILL, 
Attorney for Helen Buchanan Jones. 
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If uncorrected, certain statements in appellees’ brief 
filed herein might be construed to mean that the issue 
presented in this Court for determination was not pre¬ 
sented in the trial court. 

Appellees say on page 15 of their brief, 

“Appellant does not contend that the divi¬ 
dends in question constitute part of the corpus' 
of the so-called Bristol-Myers trust created by 
paragraph eighth of the will.” * • * 

Is 
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“Appellant’s theory appears to be that • • • 
the dividends • * ♦ should be treated as 

corpus of the residuary estate governed by 
paragraph tenth of the will.” 

and on page 2, that the appellants would have no 
vested interest in the dividends under consideration 
even if such dividends should be considered part of 
the corpus of the residuary estate, 

“as claimed by appellant.” 
and on page 13, that the executors did not contest 

“the right of the guardian ad litem to be heard 
upon the question raised by their petition 
# • other appellees do. 

They argue from these misstatements that appel¬ 
lants have no right of appeal. 

Appellants contend that the dividends in ques¬ 
tion CONSTITUTE A PART OF THE CORPUS OF THE SO-CALLED 
Bristol-Myers trust created by paragraph eighth of 

THE WILL UNDER CONSIDERATION AND THAT THE AMOUNT 
THEREOF SHOULD BE PRESERVED FOR THEIR ULTIMATE BENE¬ 
FIT, THE INCOME ARISING THEREFROM TO BE PAID TO THE 

testator’s children during their respective lives. 

That this proposition was presented in the trial 
court and was the only proposition there presented 
appears in the record. 

. In the executors’ petition (R., p. 8), we read, 

“6. Your petitioners are advised that the 
foregoing facts give rise to the question as to 
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whether or not the dividends * * • constitute 
in the hands of your petitioners income aris¬ 
ing from said shares or form a part of the cor¬ 
pus of the estate of said decedent. * * * 

“the interests of said grandchildren * * • 

will be affected by a determination of the ques¬ 
tion whether such dividends * * * constitute 
income or a part of the corpus of the estate of 
said decedent in the hands of your petitioners. ’ ’ 

Appellants in their answer (the first to be filed) 
(R., pp. 27-28) say: 

“They are advised * * * that at the time 
said will became effective the dividends men¬ 
tioned in said petition constituted debts due to 
the testator from said company, and that the 
said debts passed to the said trustees as an in¬ 
cident to the said shares and now form a part 
of the corpus of the said trust estate, from 
which the children of the testator are to receive 
the income during their respective lives, the 
issue of such children to eventually receive the 
principal thereof.’^ 

Respondent John R. Buchanan in his answer (R., p. 
34) says: 

n * • • •£ court is of the opinion that the 
said dividends form a part of the trust fund 
created of Bristol-Myers Company stock, then 
the three children of the testator are entitled 
only to the income therefrom, the principal be¬ 
ing payable eventually to the grandchildren of 
said decedent.’’ 
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Respondent Mrs. Jones in her answer (R., p. 38) 
says: 

‘Uhat said provision for the payment of ‘ac¬ 
cumulations’ of income to the life tenants indi¬ 
cates that testator did not intend to have any of 
the dividends, which were payable after his 
death, form part of the corpus of said trust; 
that the above provision • * * also indicates 
that such dividends were not intended to go to 
the remaindermen as part of the corpus/* 

Respondent Francis J. Buchanan in his answer says: 

“This respondent is advised • • • that 

* * * said dividends are income, and not a 

part of the corpus of the trust fund created in 
and by the eighth paragraph of the last will and 
testament of said decedent” (R., p. 48). * * * 
“the dividends * * * follow the bequest and 
pass to the trustees, in whose hands they con¬ 
stitute income, and not a portion of the corpus 
of the trust fund. * ♦ * ^ p 49 ) 

the dividends in question * * * 

to be principal, he will never receive his propor¬ 
tion of the corpus thereof, but will only be en¬ 
titled to such income as may be realized from 
the inv^estment thereof” (R., p. 50). * * * 

“ 1 . That a decree may be entered • • • 

determining that the aforesaid dividends con¬ 
stitute income upon the trust fund created in 
and by said paragraph, and not a portion of the 
corpus thereof” (R., p. 51). 

In his opinion the court says (R., p. 61): 

^^TJie question in this case is whether certain 
dividends on stock of the Bristol-Myers Com- 
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party,. • • • should he held by the executor 

and trustees under the will of James A. Bu¬ 
chanan, deceased, as a part of the corpus of the 
trust estate or treated as income (Italics 
supplied.) * * * It is clear, in my opinion, 

that the testator intended that these dividends 
should be treated as income of the trust prop¬ 
erty and not as corpus. * * * ” 

Appellants assign as error (R., p. 65) : 

‘‘2. The court erred in not holding that the 
dividends * * * should be held and treated 
by said executors as part of the corpus of the 
trust fund created by testator’s will.” 

”3. The court erred * * * in not directing 
said executors to pay the same to the trustees 
named in said will as a part of the corpus of the 
trust, fund created by said instrument.” 

On page 5 of their brief filed in this cause appellants 
say they noted an appeal, 

‘‘contending that the dividends constituted a 
part of the corpus of the trust fund created by 
the will for their benefit. ’ ’ 

and on page 34; 

‘‘It is respectfully submitted that * * * the 
dividends in question were debts due the testa¬ 
tor at the time of his death, forming a part of 
the corpus of his estate, and being attached and 
incident to the shares specifically bequeathed 
passed with the shares as part of the trust fund 
created by the will; ’ ’ 



6 


The appellees executors, on page 2 of their brief, 
say: 

“The executors * • • believe that the 

court below correctly decided the question pre¬ 
sented by their petition for instructions as to 
whether such dividends should be considered 
income payable to the life tenants or corpus to 
he held for the remaindermen^* 

In the light of this record appellees are not justified 
in stating that the appellants do not contend that these 
dividends form a part of the corpus of the trust estate, 
or in unintentionally conveying the idea that the prop¬ 
osition was not considered by the trial court. 

Appellants concede, so far as they can, that if these 
dividends constitute “income” under the correct inter¬ 
pretation of the will of the testator, they are payable 
to the life tenants under the trust, and if they form a 
part of the residuary estate of the testator, appellants 
would have no interest therein. 

Further comments on statements contained in ap¬ 
pellees ’ brief are: 

Appellees say that the trustees paid about $5,000 for 
the maintenance of “Ayrshire” (p. 8), but they make 
no reference to the revenue produced by that farm. 
They state (p. 9) that the assets of the Bristol-Myers 
Company were not impaired by the payment of divi¬ 
dends in question, but were increased during 1926. 
The value of the shares on the date of the death of the 
testator was necessarily impaired to the extent of the 
dividends by the payment thereof. Doubtless, the 
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earnings of the company during 1926, subsequent to 
the death of the testator, increased the theretofore im¬ 
paired value of the shares, provided such earnings 
were not thereafter distributed as dividends, as it may 
be presumed they were. Appellees state (p. 13) that 
the testator’s three children were ‘‘receiving” about 
$25,000 per year from trusts created by the testator. 
In fact, the children received nothing under the second 
trust, which was created after the dividends of April 6 
were declared and before any of those in question were 
paid. (It will be noted that $25,000 per annum approxi¬ 
mately equals the income which should be derived from 
the residuary estate.) The Bristol-Myers Company 
was incorporated in New York, not in New Jersey, as 
stated on page 27. The statements on pages 29 and 33 
that the dividends in question represented ‘‘current 
earnings ’ ’ is contrary to the agreed statement of facts 
(R., p. 52), and to the statements contained in the dec¬ 
larations as bases of the dividends. They represent 
profits theretofore earned, for 

‘‘In contemplation of law, the net profits are 
earned at the instant the dividend is declared” 
(2 Cook, Corporations, Sec. 539). 

Testator’s children are not deprived of income from 
the Bristol-Myers stock from May 18 to December 31, 
1926, as stated on page 39. Though deemed immaterial 
by appellants, it is shown by the agreed statement of 
facts that the earnings of the company for 1926, avail¬ 
able for dividends, were very considerable. The pe¬ 
cuniary legacy of $25,000 left one son (p. 40) was to 
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equalize between that son and the other children their 
respective shares in the testator’s estate, ‘‘especially 
in view of the provision” made for the others respect¬ 
ing “Ayrshire,” the latter evidently being of much 
greater value than “Heartlands.” Rules of stock ex¬ 
changes can afford no help in this case, for such rules 
apply only when both parties are bound by them. 
(Hopper vs. Sage, 112 N. Y., 530.) Regulations of the 
Treasury Department in estate tax matters have no 
bearing on the question at issue, and the article cited 
by appellees (p. 31) attempting to define the corpus of 
an estate, in terms limits the dividends to such as are 
“not reflected in the market value of the stock on the 
day of death,” whereas the dividends in question do 
reflect such value. Under the Treasury Regulations, 
if a man buys stock today, receives a dividend thereon 
tomorrow, and sells it the next day for the amount he 
paid less the dividend he received, he is required to 
report as income the amount of the dividend received, 
whereas clearly he has made no profit. He is allowed 
to claim credit for an alleged loss equal to the dividend, 
whereas, clearly, he has sustained no such loss. Such 
regulations may work justice in tax matters but afford 
no rule of law to follow in the instant case. 

Probably the most concise quotation from the will, 
which includes all its material provisions under consid¬ 
eration, is as follows: 

“I • • * bequeath * * * all of my 

shares of the capital stock of the Bristol-Myers 
Company * * * in trust * * * (to) hold, 
manage and administer said trust property * * * 
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and ♦ * * collect the income dividends 

and profits of said trust property, and * ♦ • 

(to) hold all of the net income of said shares 
* * * in trust for my three children. * * ♦ 

On the death of * * * my said children, my 

said trustees * * * shall divide the prop¬ 

erty then belonging to the trusts created • • • 
by * * * my will * * 

No expressions in the will qualify the usual meaning 
of the words ‘‘income, dividends and profits,’’ and all 
together mean no more than ‘ ‘ income. ’ ’ 

In Rhode Island Hospital Trust Co. vs, Bradley, 41 
R. L, 175, the court said: 


“The entire question under this branch of 
the case—that is, with reference to the intent 
of the testator so far as it is expressed in his 
will—is therefore reduced to this: Do the words 
‘income, dividends and profits’ indicate an in¬ 
tention on the part of the testator that the life 
tenant should have these dividends or payments 
as income? A very considerable number of 
cases have passed upon this question and we 
find that they have uniformly come to the con¬ 
clusion that ‘dividends,’ ‘profits,’ ‘earnings,’ 
and all similar words and phrases are not suf¬ 
ficient, in the absence of more explicit direction, 
to indicate any intent that it is not equally well 
expressed by the single word ‘income,’ and this 
appears to be so, whatever rule is adopted, as 
to the distribution of dividends between life 
tenant and remainderman. ‘Income’ as used 


in a will bequeathing stock means the same 
thing as ‘dividend’ ’’ (citing and quoting from 


other authorities). 
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In Eisner vs, Macomber, 252 U. S., 189, the court had 
occasion to define ‘ ‘ income, ’ ’ saying: 

“The fundamental relation of ‘capital’ to 
‘income’ has been much discussed bv econo- 
mists, the former being likened to the tree or 
the land, the latter to the fruit or the crop; the 
former depicted as a reservoir supplied from 
springs, the latter as the outlet stream, to be 
measured by its flow during a period of time. 
For the present purpose we require only a clear 
definition of the term ‘income,’ as used in com¬ 
mon speech, in order to determine its mean- 
ing * * * 

“After examining dictionaries in common use 
(Bouvier’s Law Dictionary, Standard Diction¬ 
ary, Webster’s International Dictionary, Cen¬ 
tury Dictionary), we find little to add to the 
succinct definition adopted in two cases arising 
under the Corporation Tax Act. * * * ‘In¬ 

come may be defined as the gain derived from 

capital, from labor, or from both combined.’ 

• • • 

“Brief as it is, it indicates the characteristic 
and distinguishing attribute of income. * • • 

The Government, although basing its argument 
ui)on the definition as quoted, placed chief em¬ 
phasis upon the word ‘gain,’ which was ex¬ 
tended to include a variety of meanings, while 
the significance of the next three words was 
either overlooked or misconceived— ^derived — 
from — capital.^* * * Here we have the es¬ 

sential matter: not a gain accruing to capital, 
not a growth or increment of value in the invest¬ 
ment, but a gain, a profit, something of ex¬ 
changeable value proceeding from the property, 
severed from the capital, however invested or 



11 


employed, and coming in, being * derived,* that 
is, received or drawn by the recipient (the tax¬ 
payer) for his separate use, ^benefit, and dis¬ 
posal; that is income derived from property. 
Nothing else answers the description.” 

If this definition be given the words used by the 
testator but little difficulty is encountered in the ques¬ 
tion at issue. 

In Machen’s Modern Law of Corporations (written 
in 1908), at Section 1379, the author, stating that it is 
competent for the testator to direct how dividends 
should be applied, says: 

‘‘Unfortunately, however, testators rarely 
foresee this question and therefore rarely make 
explicit provisions for these contingencies. The 
question, therefore, in most cases must be de¬ 
cided according to the legal presumptions as to 
the testator’s intention.” 

It is believed that the best that can be said of any 
intention on the part of the testator as to the dividends 
in question is that none existed; that he did not have 
such dividends in mind. Therefore only the legal pre¬ 
sumptions which attach to the words used by him 
should now be indulged. It is also believed that the 
above definition of “income” is the proper one to be 
applied in this case; that as the dividends under 
consideration were not “derived-from-capital” be¬ 
queathed, they are not “income” under the proper in¬ 
terpretation of the will. 

“A legatee of shares takes the stock as it was 
at the time of the testator’s death. All divi- 
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dends declared previous to that event go to the 
administrator.” (2 Cook, Corporations, Sec. 



It is the policy of the law to maintain the integrity 
of the capital received by the trustee and that it shall 
not be diminished in any manner. A definite, certain 
proposition is presented if the words of the will are 
given their usual interpretation, if the shares carry 
with them all incident thereto, and no speculation in¬ 
dulged in or surrounding circumstances considered, 
for— 


“The rule is, however, inflexible tliat sur¬ 
rounding circumstances cannot be resorted to 
for the purpose of importing into the will any 
intention which is not there expressed, and when 
a will is not ambiguous in terms it is unneces¬ 
sary to resort to testimony as to the surround¬ 
ing circumstances in order to ascertain its mean¬ 
ing. ’ ’ 

28 Ruling Case Law, “Wills,” Sec. 244. 

The law being settled that specific legacies of bonds, 
notes and other interest-bearing securities carry with 
them all over-due interest, coupons, etc., then attached, 
it would be unfortunate if a different construction were 
placed upon specific legacies of shares of stock to which 
rights and incidents are attached. 

The writer undertook to obtain by correspondence 
the facts and authorities cited by counsel in Nutter vs, 
Andrews, 246 Mass. The total amount of the dividends 
involved in all three classes mentioned in that case ag- 
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gregated $365.50. All were concededly “income.” The 
authorities cited by counsel on both sides are the sev¬ 
eral Massachusetts cases supporting the “Massachu¬ 
setts Rule,” and a number of quotations from Cyc. 
Little light was therefore obtained. The case of John¬ 
son vs. Bridgewater Iron Manufacturing Co., 14 Gray, 
274, was cited, and the court in referring to it says; 

“It was there held that a dividend declared 
and payable after the death of the beneficiary 
for life, but specified by vote of the directors 
to be for a period of time ending before her 
death, was payable to her estate. That case is 
not like any of the dividends described in the 
case at bar, because here there is no specifica¬ 
tion that any of the dividends wholly were 
earned during, or were declared to be for, that 
period. ^ ’ 

In the case of Johnson vs, Bridgewater, etc., a be¬ 
quest of income of shares was made to a widow for life. 
She died June 12,1856. On June 23 thereafter the cor¬ 
poration declared a dividend for the year which ended 
May 31,1856. The court said: 

“By this bequest she became the owner of 
the income arising and derivable from the 
shares. * * * It is immaterial that the divi¬ 
dend sued for in this action was not declared 
until after- her death, because it was for gain 
and profit earned and acquired * * * be¬ 

fore her death. It was income, therefore, which 
belonged to her, although preparation for its 
payment was not made until after her decease.” 



14 


That the so-called “Massachusetts Rule” is the law 
for this jurisdiction is settled by Gibbons vs. Mahon, 
136 U. S., 549. The rule has not, however, been fol¬ 
lowed in many other jurisdictions, but the so-called 
“Pennsylvania Rule” has now become known as the 
“American Rule.” Considerable comment was made 
by Mr. Justice Brandeis in his dissenting opinion in 
Eisner vs. Macomber, 252 U. S., 189, as to the advisa¬ 
bility of a reconsideration of the proposition laid down 
in Gibbons vs. Mahon, but to date it has not been recon¬ 
sidered. It will be noticed, however, that even if the 
“Pennsylvania Rule” were in force here the dividends 
in question should properly be classed as corpus be¬ 
longing to the estate of the testator (forming a part of 
the trust estate), for they were all earned and all de¬ 
clared prior to his death. An interesting discussion 
prompted by Nutter vs. Andrews, supra, is found in 
38 Harvard Law Review, 245, where we read: 

“It has become the almost universal practice 
of corporations in declaring dividends to make 
them payable to stockholders of record upon 
some future date. * * * A difficult problem 

arises when the title to the stock is transferred 
by sale or by descent between the date of the 
declaration of the dividend and the date of the 
closing of the books. Does the dividend belong 
to the person who owned the stock at the time of 
the declaration, at which time it accrued to him 
as a distinct credit apart from his ownership of 
the stocky or is the transferee by sale or by 
descent beneficially entitled because he holds 
title at the time of the closing of the books? The 
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question, because of its business nature, calls for 
a clear rule, both simple and certain. 

“The directors of a corporation have wide 
discretion in deciding whether to declare a divi¬ 
dend or not. * * * In the declaration, also, 

the directors have a broad discretion to deter¬ 
mine by their resolution the time of payment, 
the place of payment within certain limits, and 
the medium of payment. Certainly as far as 
their own protection is concernedly they may also 
determine to whom they shall he bound to pay 
the dividend; and it would seem entirely within 
the corporate competence, if the corporation 
sees fit, to determine who is to be beneficially 
entitled to the dividends. But does the usual 
declaration resolution attempt so to conclude 
the rights of other parties inter se, or is it a 
mere administrative regulation, which only de¬ 
termines the payees of the dividend checks ? 

“ • • * It is perfectly possible to interpret 
the corporate resolution thus phrased as in¬ 
tending merely to protect the corporation in 
paying the stockholders of record on the day 
set, and not to determine rights among the par¬ 
ties themselves. And such an interpretation 
would seem nearest the facts in the case of reso¬ 
lutions framed without such emphatic language. 
Suppose a trustee holds the legal record title, 
yet between the day of declaration and that of 
the closing of the books an equitable life tenant 
dies. It seems inconceivable as a matter of fact 
that the corporate intent was directed to the de¬ 
termination of rights between the equitable re¬ 
mainderman and the executor of the life tenant; 
that it went further than to protect the corpora¬ 
tion in paying such a trustee or a recorded 
transferee from him. 
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such absence of a clear corporate intent, 
the rights between the parties should depend 
upon the ownership of the stock at the time 
when the corporation becomes a debtor for the 
dividend. It is well settled that the relation of 
stockholder and company gives way to a new 
relation of creditor and debtor, upon the declara¬ 
tion of the dividend, even though payment be 
deferred, and as to this new debt the stock¬ 
holder is held to be in the same position as any 
other creditor of the corporation, so that if the 
dividend remained unpaid, he could prove for 
the amount thereof in subsequent bankruptcy 
proceedings. * * ♦ j'hQ underlying prin¬ 

ciples of the cases therefore clearly favor a rule 
that in the absence of a corporate intent to con¬ 
trol the beneficial ownership of the dividends, 
the right to the dividend as a separate asset 
would accrue to the beneficial owner of the stock 
at the time of the declaration, and remain in 
him until it parsed from him by its transfer, or 
descent, entirely distinct from that of the stock 
itself. Sales of stock inter vivos may pass the 
dividend with the stock either by express con¬ 
tract or by reference to a prevailing custom as 
in the case of those bound by the rules of the 
various stock exchanges. Jn cases of devolu¬ 
tion, however, unless it is clearly the corporate 
intent that the closing of the books shoidd be a 
condition precedent to the vesting of a creditor's 
right in the holder at the time of the declaration^ 
or that such right, having vested, should divest 
upon a change of beneficial ownership of the 
stock before the closing of the books, there is no 
reason for varying the general rule that the 
declaration fixes the rights of the parties. 
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“The cases, with few exceptions, support the 
interpretation of the closing of the books as a 
mere administrative act. For the most part 
they ignore it and go into the substantial rights 
of the parties as determined by ownership at the 
time of the declaration and by any subsequent 
act of that owner.“ (Italics supplied.) 

It is believed that this article correctly states the 
law, and that, although a corporation has broad dis¬ 
cretion in the time and manner of payment of its divi¬ 
dends and to whom they shall be paid, that such acts 
are administrative regulations only and do not con¬ 
clude the rights of other parties inter se, and that, in 
the absence of a clear corporate intent, the rights be¬ 
tween the parties in all events should depend upon the 
ownership of the stock at the time when the corpora¬ 
tion becomes a debtor for the dividend, namely, when 
it was declared. 

Respectfully submitted, 

WHARTON E. LESTER, 
Guardian ad litem for Appellants, 
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